NOTARY HANDBOOK

Colorado Secretary of State
1700 Broadway Suite 200
Denver CO 80290
303.894.2200
http://www.sos.state.co.us/



http://www.state.co.us/

1.
Il.
V.

VI.

VII.

VIII.

XI.
XII.
XII.
XIV.

XV.

Table of Contents

Purpose of the Notary HandbookK ... 3
WHAt IS @ NOTAIY? ...t sre e enee e 3
What are a Notary’s POWers? ............ccccooiiiiiiiii e 4
DETINITIONS ... bbbttt bbb 4
Oaths and ATFIFMALIONS .......cccviiiiieieee e 7
Sample Oaths and Affirmations...............ooiiiii i, 9
Checklist under RULONA . ... .t 10
ACKNOWIEAGMENTS ...t re e 10
Checklist under RULONA . ... . 14
SIgNAtUIe WItNESSING. ...t e 14
Checklistunder RULONA . ...t 15
Oaths and Affirmations vs. Acknowledgments and Witnessing a Signature...... 15
CoPY CertifiCAtIONS .....c.iiiiieiiieieee e 16
Checklistunder RULONA . ... e 18
Notarial Certificate or NOtarization ..........cccccovevereneniiisieeeree s 19
Requirements of a Notarial Certificate.............occevviiiiiiiiiiiiiiiiiiennn, 19

Official StamP......oieii e 20

Commission Expiration Date.............ccooiiiiiiiiiiiiiiiiiiieeene e, 21

Official Signature...........o.oieiiiii i 22
Notarization Short Form Examples.............cooiiiiiii i, 23
[N\ o) 7= 1 VA Lo ] U T ¢ o F- | USSR 29
Journal ReqUIremMents. ... .....ovuiiniii i 29
Duties of Journal Keeping...........ooueiiiiiiiii i 30
Journal Retention...........ooiiiiiii e 31
What records must a notary maintain with the Secretary of State?.............. 31
What Does the Notary Law Prohibit?...........ccccocoiiiiiiiiiiiiici s 33
Consequences of Violating the Notary Law..........cccccccevvveieiieceece e 35
Electronic NOTAriZatioN ..........cccoviieiiieseece et 36
e-NOtarization BaSiCS.........cuiuiiriii i 36
EleCtronic SIgNatures. ........oovineii i 37
Use 0f aJournal...... ..o 37
How to use electronic notary SignaturesS............oooviveiieiiriiiiiiiieeeneanes 38
Colorado Secretary of State Contact Information...............ccccoeeviiiiicieeen, 38

Revised: March 25, 2019.



I. Purpose of the Notary Handbook

This handbook has been prepared by the office of the Secretary of State for current and
prospective notaries public in the state of Colorado. As a notary public, you hold an
important position; therefore, it is vital that you understand the notary duties and
responsibilities with which you have been charged. The purpose of this handbook is to
help familiarize you with Colorado Notary Law so that you can perform your duties
correctly. The Handbook is updated to include changes in the law that will be made
effective July 1, 2018, due to the adoption of the Revised Uniform Law on Notarial Acts
(RULONA).

Notaries public are authorized to perform certain official duties that are critical to those
who need them. By acting as an agent of the state by notarizing documents, you help to
prevent fraud and forgery. Because the work of notaries public is so important, please
make sure you take the time to review this guide carefully. It is critical for you to
understand the obligations of being a notary public and for you to perform those duties in
a manner that merits the trust, confidence, and respect appropriate to the office.

Please note that this handbook is merely a guide to best practices, but RULONA is the law
on which the handbook is based. Accordingly, all incongruities between the handbook
and the statute will be decided in favor of the statute (C.R.S. 24-21-501 et seq.)
Notaries are responsible for keeping themselves apprised of changes in the law that may
affect the manner in which they perform notarizations.

Throughout this handbook, RULONA will be referenced where the new law is the same
or very similar to the current law, the Notaries Public Act (C.R.S. 12-55-101, et seq.).
Where there are distinctions between RULONA and the Notaries Public Act (Act), those
distinctions will be noted.

The Colorado notary law and other resources for notaries are available on the Notary Home
page of the Secretary of State’s website: http://www.sos.state.co.us/pubs/notary/home.html

Il. Whatis a Notary?

“Notary” or “Notary Public” means an individual appointed and commissioned to perform
a notarial act by the Secretary of State (C.R.S. 24-21-502(8)). A “Notarial Officer” means
a notary public or other individual authorized to perform a notarial act (C.R.S. 24-21-
502(7)). Because the definition in the Colorado Revised Statutes is so brief, the following
information has been included to further describe what a Notary is.

Various definitions/synonyms for “notary public” can be drawn from other states’ statutes.
The following list is representative rather than all-inclusive.

A notary is a verifier, authenticator, person of integrity appointed to the
office, person commissioned to seal documents, impartial agent for the
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state, public recorder of acts, public servant. The notary acts as an
unbiased/disinterested/official WITNESS, to the identity of the person who
signs a document.

In this context, while notarizing, a notary is responsible not to a customer or a
supervisor, but to the people of the State of Colorado through the Secretary of State,
the elected representative of those people.

I1l.  What are a Notary’s Powers?
NOTE: This is an area of distinction between The Act and RULONA

For notaries, powers are equivalent to duties. Under the Act, Colorado notaries have three
powers, or duties, that every notary should know and be able to perform.

The Act (C.R.S 12-55-110(1)) lists the notary powers/duties and divides them under seven
subsections ((a)-(f), including (d.5)). The three main powers that the notary will be
exercising are (1) the administration of oaths and affirmations, (2) acknowledgments,
and (3) copy certifications. It is important to note that notary laws vary from state to state,
sometimes widely. Some states’ notaries have only two powers, and some have four or
five.

Under the Act, Colorado notaries have a little-known fourth power that is rarely — and then
usually improperly— exercised. Though it is rare that a notary would be asked to perform
the duty of notices of dishonor, a discussion on the power may be found below.

Under RULONA, Colorado notaries have four common powers. RULONA (C.R.S. 24-
21-505) lists the notary powers/duties under five subsections. The four main powers that
the notary will be exercising are (1) acknowledgments, (2) the administration of oaths
and affirmations, (3) copy certifications, and (4) witness or attest to signatures.

Under RULONA, there is a fifth power referred to as making or noting a protest of a
negotiable instrument, but it is only bestowed upon notaries who are employed by a
financial institution, and who are acting in the course and scope of that employment.
Nevertheless, a discussion of this power is included below.

IVV. Definitions

NOTE: Also see the Notaries Public Act, C.R.S. 12-55-102, Definitions and RULONA,
C.R.S. 24-21-502, Definitions.

Acknowledgment (Under the Act): An acknowledgment is a signed statement by the
notary that the signer (1) personally appeared before the notary, (2) was positively
identified by the notary, and (3) acknowledged having signed the document.
Acknowledgments are executed on deeds, documents affecting property, and the like. (The
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notary does not have to actually see the person sign the document. Nonetheless, the
document must be notarized while in the physical presence of the signer.)

Acknowledgment (Under RULONA): Acknowledgment means a declaration by an
individual before a notarial officer that the individual has signed a record for the purpose
stated in the record and, if the record is signed in a representative capacity, that the
individual signed the record with proper authority and signed it as the act of the individual
or entity identified in the record.

Affiant: The person who subscribes his signature to an affidavit. The person to whom an
oath or affirmation is administered.

Affidavit: A written declaration made under oath or affirmation before a notary public or
other authorized officer, in which the signer swears or affirms that the statements or
declarations in the document are true.

Affirmation: A solemn declaration that the information contained in the document is true
and accurate, made by persons who decline taking an oath for religious or conscientious
reasons. An affirmation is equivalent to an oath and is just as binding.

Apostille: Apostille (pronounced ah-po-stee) is a French word which means a certification.
In notarial usage, it refers to a certificate used to authenticate the signature of a notary
public and other public officers, placed on documents that are to be sent overseas. The
Apostille certifies that the notary’s commission is current and the notary is in good
standing, and it is signed by the Secretary of State. This type of authentication is accepted
for legal use in all the nations that are members of the Hague Convention of October 5,
1961.

Authentication: This term refers to either an Apostille or a Certificate of Magistracy. The
Office of the Secretary of State has authority to issue authentications. However, the
Secretary of State must refuse to authenticate a notarization if the notarization does not
comply with the requirements of Colorado law or the document concerns allegiance to a
government or jurisdiction; relates to the relinquishment of citizenship, sovereignty, in
intinere status or world service authority; or sets forth or implies a claim of immunity from
the law of the state or federal law.

Certificate of Magistracy: A certificate used to authenticate the signature of a notary
public, placed on documents that are to be sent overseas to countries that are not members
of the Hague Convention of October 5, 1961.

Certified Copy: A document that is signed by a public official as a true copy of the original
document that is held in the office of the public official, or a copy of the original which is
certified to be a true copy by a notary public. Certified copies of some documents can only
be obtained from the office of the public official in which the original is held. Examples
include birth certificates, death certificates, and marriage certificates. Colorado notaries
cannot certify copies of these documents.



Credible Witness: A person who is personally known to the notary and who swears or
affirms to the identity of another person, unknown to the notary, who is signing and
attesting to a document.

Competence: The mental ability to distinguish right from wrong and to manage one's own
affairs. A notary should be certain that all parties understand what they are signing and
swearing or affirming to.

Execute: To make a document valid by signing one’s name to it.

In Representative Capacity (Under RULONA): means acting as (a) an authorized
officer, agent, partner, trustee, or other representative for a person other than an individual;
(b) a public officer, personal representative, guardian, or other representative, in the
capacity stated in a record; (c) an agent or attorney-in-fact for a principal; or (d) an
authorized representative of another in any other capacity.

Instrument: A legal document, such as a contract, deed, will, or mortgage, which is to be
signed.

Journal: A notarial journal is an official record of notarial acts performed by the notary
public. A notarial journal entry is required for all notarial acts.

Jurat: A jurat is a signed statement by the notary stating that the signer (1) personally
appeared before the notary, (2) signed the document in the presence of the notary, and (3)
took an oath or affirmation administered by the notary, e.g. "Do you swear that the
statements in this document are true, so help you God?" or "Do you affirm that the
statements in this document are true?" This act must be stated clearly on every notarial
certificate (notarization).

Oath: A solemn, formal declaration or promise to tell the truth, made before a notary
public, under penalty of perjury. Traditionally, the oath invokes reference to a deity
(“under God”) as witness.

Notarial Certificate: The required statement that appears at the end of a document that is
completed and signed by the notary public. This statement includes the jurat, the venue or
location where the notarization occurred, the date of the notarization, and the notary
public’s signature, seal, and commission expiration date. This is sometimes also called
simply the “notarization”.

Notarial Seal (Under the Act): Official seal of a notary public. The Colorado Notaries
Public Act, C.R.S. 12-55-112, describes the mandatory requirements for the Colorado
notarial seal.

Notarial Seal (Under RULONA): RULONA refers to the Notarial Seal as the “Official
Stamp, the requirements of which are outlined in C.R.S. 24-21-502(4).



Perjury: A false statement made under oath. Perjury is subject to punishment by fine
and/or imprisonment.

SS..  An abbreviation of the Latin word silicet, (to wit) meaning “in particular” or
“namely”. Commonly referred to as “jurisdiction”. Traditionally included to the right of
the venue in a notarial certificate.

Subscribe: To sign.

Venue: The location in which the notarization was performed. This must include the state
and county. Examples are: “State of Colorado, County of Adams” or “State of Colorado,
City and County of Denver”.

V. Oaths and Affirmations

These notarizations are sometimes lumped together as “jurats.” “Jurat™ is short for the Latin
“juratum est,” meaning, “It has been sworn.” These notarizations all require the exercise
of the notary’s power to administer oaths. (C.R.S. 24-21-505).

NOTE: “oaths,” as used herein, is intended to include affirmations. There is a minor
difference, however. Technically, an oath is defined as a vow, promise, pledge or solemn
declaration that refers to a supreme being—e.g., “This is the truth, the whole truth, and
nothing but the truth, so help me God” or “I swear to God” or the like. An affirmation, on
the other hand, does not include the word “swear” nor invoke a deity—e.g., “I solemnly
affirm” or “I affirm under penalty of perjury” or the like.

The power to administer oaths is the one most used by the majority of notaries. It is the
power required to be exercised every time a notary completes the common “Subscribed
and sworn to” notarization, the one that almost everybody has encountered at one time or
another.

It's important for notaries to learn what “subscribed and sworn to” means for several
reasons:
e Inorder to comply with the law (C.R.S. 24-21-505) and avoid
violations,

o Because businesses, individuals, and governments depend on the
notary’s knowledge and proper performance,

o For protection of both notary and client, primarily by placing
responsibility for the truth of the document on the client, where it
belongs.

RULONA distinguished between an oral oath, or affirmation, and one made in written
record. In a written record, it is called a “verification on oath or affirmation,” or
“verification of a statement on oath or affirmation.” The requirements for performing them



are the same as an oral oath, or affirmation. All oaths and affirmations, even those that are
only given orally, must be recorded in the notary’s journal.

To perform the oath/affirmation process, the notary must:

1. Hear the client affirm or swear to the document, to his/her identity as the document
signer (and rarely, to other facts about himself or herself that a document may
require. The affirmation in the Notary Application (C.R.S. 24-21-521(5)) is an
example of such “other facts” that may have to be sworn/affirmed—the applicant
must state “under penalty of perjury” that he has read the notary law and will act in
accord with it.)

2. See the client sign the document; and
3. Complete the notarial certificate or “notarization.”

REMEMBER: the signer must be in your physical presence for all three of the above
steps.

Many notaries miss important steps within the process. They watch the signing and fill out
the notarial certificate, but omit the most important part of a jurat, the administration of the
oath or affirmation. In that case, a client may sign a document without even being aware
that s/he is supposedly swearing to it. The client may not even have read the document
thoroughly, much less have been prepared to affirm to it under penalty of perjury.

Such a client may complain about the notary’s improper performance later and the
Secretary of State will be forced to investigate the matter. After all, the notary is a public
officer who has “carefully read the notary law of this state” and has solemnly undertaken
to perform all notarizations in conformance with that law (C.R.S. 24-21-521(5)).

Such problems can be avoided by taking the time necessary to administer the oath or
affirmation every time you, as a notary, do a jurat. Read the bottom of the document and
see if the notarial certificate states “subscribed and sworn to” or “affirmed before me” or
“attested this day” or any similar words, as this would indicate an oath or affirmation is
required. If an oath or affirmation is required, do not simply watch the client sign and then
fill in the notarial certificate; put the client under oath and have him/her swear to, or affirm,
both the document and his/her identity.

How do you do this? The notary law gives notaries the power to administer oaths and
affirmations (C.R.S. 24-21-505(2)), but it does not give notaries any specific instructions
or wording for this purpose. For this reason, a notary should adopt wording for jurats that
is understandable to both the notary and the client, and should use it consistently. Some
samples of wording are listed below.



Sample Oaths and Affirmations

For an oath, substitute the word “swear” for the word “affirm” and add “so help you
God” to the end of the statement.

Do you affirm (swear) under penalty of perjury that you are (Name of
individual swearing or affirming) and that what you are about to say is
true (so help you God)?

Do you affirm (swear) under penalty of perjury that you are (Name of
individual swearing or affirming) and that you have read and understand
(document name) and that to the best of your knowledge

and belief it is true (so help you God)?

Do you affirm (swear) under penalty of perjury that you are (Name of
individual swearing or affirming) and that you have executed this
(insert type of document executed)  and that it is your free act and

deed (so help you God)?

Notice that in each example above, it is the signer that is attesting to the truthfulness
of his/her statements, to the fact that s/he is signing of his/her own accord, and that
s/he has the legal capacity to make such statements. It is NEVER the job of the notary
to make these statements in his/her notarial certificate, or to come to these conclusions
on his/her own. The notary is just there to witness these statements and to take the
statements under oath or affirmation. A notary who makes statements like, “In my
opinion the person before me is signing under his own free will,” or “the person before
me has the proper legal capacity to sign this document,” is engaging in the
unauthorized practice of law. The unauthorized practice of law is illegal and may carry
criminal penalties like jail time and civil penalties like owing money. (Please review C.R.S.
24-21-524 for a list of prohibited acts and the consequences if a notary performs them.)



Checklist under RULONA

You may use the below checklist to help you remember all the requirements of
administering an oath or affirmation.

O Record the transaction in your joumnal
O dentify the client using "Satisfactory Evidence"

O Administer oath

O Seethe client sign the document (in your physical presence)

O Complete the notarial cerificate

V1. Acknowledgments

A notary also has the power to witness and certify certain unsworn statements and

declarations. These notarizations require the exercise of the notary’s power to take
acknowledgments. (C.R.S. 24-21-505).

The power to take acknowledgments is less used by notaries who have a general practice,
but is virtually the only power used by those who specialize in closings and other real estate
transactions. If you have ever been involved in buying or selling a house, it is likely that
you are already familiar with the concept of acknowledgments.

Acknowledgments do not involve any oath or affirmation. They do not say “subscribed
and sworn to” or “affirmed” or make any other reference to an oath. Instead, they say
“acknowledged before me” or at least contain the word “acknowledged” somewhere in the
notarization.

Upon seeing that word, a notary should know that s/he will not be administering an oath,
but will be carrying out another duty instead, before signing and stamping the document.
There are three steps to complete an acknowledgment.

The notary must:

First: Identify the client as the document signer. The client will not be taking an oath as
to his/her identity, so this is entirely the notary’s responsibility to verify the identity. A
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wise notary identifies all signers carefully, no matter what notarial duty is performed, but
acknowledgments call for special attention in this respect.

What is “satisfactory” identification? Under the Act, (C.R.S. 12-55-110(4)(b)),
satisfactory identification may be:

1. Documentary identification, such as a driver’s license, state, military, or student ID
card, or a passport. Colorado statutes require that the identification be a “current
identification card or document issued by a federal or state governmental entity
containing a photograph and signature of the individual who is so named.”
Acceptable documentary identification has both a picture and a signature.

2. A sworn credible introduction, which is an identification of the client given under
oath by a person the notary knows, and whom also knows the document signer.
Caution: this does not mean two strangers can come before the notary, the first can
identify him/herself and swear to the other’s identity, and the notary can go ahead
and take the acknowledgment from the second.

3. Personal knowledge of the client, which is generally the best identification a notary
can have for any type of transaction.

RULONA, (C.R.S. 24-21-507), expands and clarifies the types of identification that
provide satisfactory evidence, and creates different categories:

1. These documents are always satisfactory evidence: a passport, driver’s license, or
government issued non-driver identification card that is current or expired not more
than one year. This list also includes foreign passports and foreign driver’s licenses.

2. Other forms of government-issued IDs that are current or expired not more than one
year may be acceptable if:

a. They contain the signature OR photograph of the individual; AND

b. They are satisfactory to the notary. This provision gives the notary some
discretion to accept forms of identification such as jail IDs issued by counties
and other types of ID issued by foreign governments, but only if the notary
is satisfied that the ID is legitimate and properly identifies the individual.

3. A notary may identify an individual through the sworn statement of a credible
witness. The witness must provide a verification on oath or affirmation as to the
person’s identity. In addition, the witness can be identified by the notary either
through personal knowledge OR on the basis of a passport, driver’s license, Or
government-issued non-driver identification card that is current or expired not more
than one year.

11



4. A notary may use his/her personal knowledge to identify an individual. A notary
has “personal knowledge” of an individual’s identity if “the individual is personally
known to the officer through dealings sufficient to provide reasonable certainty that
the individual has the identity claimed.” In other words, the notary may know the
individual because they are neighbors, coworkers, or have done business together
in the past.

For some acknowledgments, client identification may have a second part. A signer may be
acknowledging in a representative capacity. In such cases, the notary should identify the
individual AND his or her capacity. The signer should attest to his capacity/or legal
authority. It is not up to the notary to research their authority, make an ultimate
determination, or to draw any legal conclusions. To do so is considered the
unauthorized practice of law.

Second: Assess the client’s basic competence and understanding of the document. Again,
a wise notary does not do any type of notarization for a client who is obviously not
competent. However, a notary has a little more responsibility for this assessment on
acknowledgments than on other types of notarizations.

If a client is, for example, obviously drunk or drugged or otherwise disoriented, or too ill
to communicate or know what is happening, or too young to understand the transaction at
all, a notary should not take the client’s acknowledgment. Such a client cannot
meaningfully acknowledge a document or execute it as his/her own act and deed.

This assessment can be made in the course of a brief discussion of the transaction, by asking
the client about the transaction, or just by asking if the client understands what the
document is and whether s/he agrees with it.

Unless the notary is an attorney, it is never the place of the notary to counsel or advise
the client about the transaction, or attempt to convey the legal implications of a
document presented for notarization, or explain a transaction or its effects on a client.
A notary who attempts to do so exceeds his/her lawful powers and takes on liabilities s/he
should not and need not have by engaging in the unauthorized practice of law.

Third: Be satisfied that the client is not under duress or being coerced to make the
acknowledgment. Acknowledgments must be voluntary. They must be the “free will acts
and deeds” of the client. For this reason, a notary who sees evidence of duress or coercion
used to extract an acknowledgment from a client should not proceed with the notarization
until and unless the duress issues are resolved to the notary’s satisfaction.

Every notary should be prepared to handle such a situation. Duress questions are never
easy, but they are very difficult indeed when they come as a complete surprise to the notary.

If a duress issue arises, how should a notary handle it?
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First, a notary should evaluate the situation. A notary should be sure s/he is dealing with a
genuine duress question. Not everything that looks like coercion at first glance is an
interference with a client’s “free will act and deed.”

Example: Client is before the notary to sign over his share in the family home to his soon-
to-be-ex-wife. He complains bitterly that he does not wish to do so, but has been forced to
by an “unjust court system that always sides with the woman.” In this example, the client
is not under duress. Being forced to sign a document under court order is not considered
duress.

Here is a more difficult example: A notary is notarizing for a real estate transaction. The
clients are spouses who are getting a second mortgage on their house. The wife appears a
little before the time for the closing and the notary assembles the documents, sits down
with the wife, and asks her about the transaction. The wife appears to understand the
transaction perfectly well, but volunteers the information that she doesn’t want to engage
in it. It is all her husband’s idea. She is reluctant to argue with him, however, because—
although he is the perfect husband 99% of the time—once in a while he gets drunk and
turns violent. At those times, he is likely to recall any resistance she has shown him and
literally beat her up for it. She tells the notary that it is safer and easier for her just to go
through with the transaction. When the notary seems hesitant, the wife tells the notary to
forget she said anything about her husband’s violent tendencies, and asks the notary not to
mention their conversation to the husband when he shows up.

Is it proper for the notary to take the wife’s acknowledgment? This would be up to the
notary’s discretion. The individual notary’s professional judgment governs in every
specific case, and the notary has the right to “refuse to perform a notarial act if the
officer is not satisfied that (a) the individual executing the record is competent or has
the capacity to execute the record; or (b) the individual’s signature is knowingly and
voluntarily made.” (C.R.S. 24-21-508).

A notary may ask for help in difficult situations, but, in the end, the notary’s decision
governs as to whether a client is adequately identified and sufficiently competent and
willing to make an acknowledgment. A notary is expected to be a disinterested witness,
not an intruder into the transaction. S/he is to be a neutral observer, exercising only the
judgment of an “ordinary and prudent person.” A notary is not a doctor, advisor, law
enforcement officer, etc. However, if a notary suspects potential fraud or abuse,
especially elder abuse or elder financial exploitation, the notary should report the
abuse to local law enforcement.

Once the notary has completed the tasks above, all that is left is to perform the
acknowledgment.
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Checklist under RULONA

You may use the below checklist to help you remember all the requirements of taking an
acknowledgment.

Acknowledgment Checklist (when document is already signed)

O Record the transaction in your journal

O Identify the client using "Satisfactory Evidence"
1.D. verification very important because document is already signed

O Signer acknowledges in your physical presence that document was signed by him
O Complete the notarial certificate

Best practice: Verify the signature on the previously signed document matches the signature on the
ID and the signature in your journal.
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VII. Signature Witnessing

RULONA distinguishes between taking an acknowledgment — where a person has
already signed the record and is acknowledging their signature to the notary- and
witnessing a signature.

The functional requirements to identify the signer, ensure that they are the person named
in the record, and verify the signature is theirs, remain the same. However, RULONA
provides a separate short-form certificate for signature witnessing.

In the Act, acknowledgments and signature witnessing are treated the same. Under the
Act, acknowledgments don’t have to be signed in the notary’s presence. However, the
best practice would be to have the client sign the acknowledgment in front of the notary,
thereby allowing the notary to witness the signature. It isn’t illegal for the client to
acknowledge the pre-signed signature, as well as the document as a whole, before the
notary. If such a case should arise, the notary should protect against possible impostor
problems by:

1. Checking the signature against the one on the ID the client has provided to the
notary, also ensuring that the picture on the ID matches the client’s appearance;
and

2. Having the client sign the notary’s journal while the notary watches, to be sure
the “in presence” signature matches the other two. The client’s signature should
be a mandatory element required by the notary for every notarial act
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Checklist under RULONA

You may use the below checklist to help you remember all the requirements of
witnessing a signature.

Acknowledgment Checklist (witnessing a signature)

O Record the transaction in your journal
O Identify the client using "Satisfactory Evidence"

O Signer signs document in your physical presence
O Complete the notarial certificate (use the "witnessing or attesting signature short form")

Best practice: Verify the signature on the signed document matches the signature on the ID and the
signature in your journal.

T T T T T T T 71

Oaths and Affirmations vs. Acknowledgments and Witnessing a
Signature

Administering oaths and affirmations, taking acknowledgments, and witnessing signatures
are most notaries’ main duties. Many people lump them together, but there are differences
between them. The most obvious is the oath itself.

In a jurat (for an oath or affirmation), you, the notary, are guaranteeing
to anyone who sees the document that you administered an oath or
affirmation to the signer, and the signer swore to certain facts about the
document—e.g., that it was true and complete—and about himself or
herself—e.g., that s/he is the individual named in the document as the
signer. You also guarantee that you witnessed the signing of the document.

In an acknowledgment, or by witnessing a signature, you are
guaranteeing that, while the signer was in your presence, you identified him
or her, and that s/he appeared to you to be willing and able to execute the
document. You may also guarantee that you witnessed the “execution” of
the document, which is its completion by signing.

These are not major differences, and there is a lot of overlap between these duties. A notary
should know which one s/he is doing, however, especially when the notary must notarize
documents that do not have pre-printed notarial certificates on them. In those cases, it is
not possible to tell, just by glancing at the bottom of the document, whether you should
administer an oath or take an acknowledgment.
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A notary does not decide which notarial act to perform for a particular document. A smart
notary asks the client which notarial act is being requested. The client, may not know
either, but should know who wanted the document notarized in the first place, or who the
intended recipient is. From that person or entity, the client can find out which notarial act
is required.

Why shouldn’t the notary make this determination?

1. This is not a responsibility assigned to the notary by law. Remember that the
notary’s function is that of a disinterested witness.

2. Thisis not a responsibility the notary wants. It creates liabilities a notary should not
take on. There are situations in which the wrong notarization could render the
document useless for its intended purpose. The notary should not be the one whose
wrong decision delayed a client’s transaction or forced a client to re-execute a
document.

3. This is a decision that may have legal implications—notaries who are not lawyers
should not feel free to adopt “lawyer-like” responsibilities. To do so would be the
unauthorized practice of law.

VIIl. Copy Certifications

A notary is also empowered in some cases, and in accord with the requirements of the
Notaries Public Act, to make certified copies of certain original documents (C.R.S. 24-21-
505). A notary, like some other public officials—county clerks, courts, registrars of vital
statistics, the Secretary of State, etc.—has the power to certify copies.

For many uses, a copy properly certified by a notary is as acceptable as the original of a
document, and some of these uses require multiple certified copies. The Secretary of State’s
office most frequently sees examples of notarized copies in the following areas:

o Employment matters—e.g., diplomas, awards and honors, ratings;

o Business affairs—e.g., licenses and permits, powers of attorney,
contracts and agreements;

« Adoptions—e.g., home studies, financial statements, health assessments;

o International travel—e.g., passports, drivers’ licenses, other documents
for backup of originals.

Under the Act, to make a certified copy, the notary must:

1. See the original document (C.R.S. 12-55-120(1)). A notary is not permitted to
make certified copies of copies, no matter how “official” those copies may look.
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Have a special written request for the certified copy (C.R.S. 12-55-120(1) (a)
and (b)). The written request must include the two statements shown at (a) and
(b) and must be signed by the client.

. As a best practice, have two copies of the original document, one to certify and

one for the notary to keep with other notarial act paper records.

. Make sure the copies are “complete, full, true, and exact facsimiles” of the

original. A notary is responsible for the accuracy of the copies. The notary may
make a manual comparison, by careful proof reading or by use of a light table,
but most notaries ensure accuracy by making the copies themselves.

. Certify the client’s copy, using the certification form shown in the statute. A

notary must always add this notarization him/herself, since it is the only notarial
certificate that cannot be preprinted, and must accurately complete all the
blanks.

When these steps are completed, the notary returns the original document and the certified
copy to the client. The notary keeps his/her copy and the client’s signed, written request.
The request should not be given back to the client when the notarization is finished.

Under RULONA, (C.R.S. 24-21-505) a written request for a copy certification is not
required. RULONA also specifies types of documents that cannot be copy certified,
including records obtained from any of the following offices:

A clerk and recorder of public documents;
The Secretary of State;

The state archives; or

An office of vital records.

For example, a notary may not certify a copy of a birth certificate. Only the Colorado
Department of Health may certify these copies. (C.R.S. 25-2-117(1)).

A notary is also prohibited from providing copy certifications for documents that state on
their face that it is illegal to make copies of them.

Copy certifications must be recorded in the notary’s journal.
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Checklist under RULONA

You may use the below checklist to help you remember all the requirements of a copy
certification.

Copy Certifications Checklist

Record the transaction in your journal
Identify the client using "Satisfactory Evidence"

See the original document

o o o o

| |
' |
' |
| |
| |
| |
| Verify it is permissible to certify |
| O Cannot certify documents from the following offices in this state: |
| o Clerk and Recorder of Public Documents I
o Secretary of State

| o State Archives |
| o Office of Vital Records

O Cannot certify documents that state on their face that it is illegal to copy the |
| |
' |
' |
| |
| |

record
O Verify that the copies are exact
O Certify the client's copy

Best practice: Make two copies

Notices of Dishonor/Protests of Negotiable Instruments

Under the Act, A Colorado notary is also empowered to present and give notices of
dishonor and protest notes and other negotiable instruments, but only in accord with
specific Uniform Commercial Code provisions (UCC).

Requests for notices of dishonor and protests are very rare. These “notices of dishonor”
are tied to fraudulent UCC filings or attempts to be relieved of responsibility for a debt,
such as a mortgage. Lawful requests, made in accord with both the notary law and the
UCC, are even rarer. They may, in fact, be nonexistent at this point. The world of
commerce has now grown past any real need for a notary to be involved in this function.

Colorado notaries may make notices and protests only in cases involving the dishonor of a
negotiable instrument.

RULONA refers to this duty as Protest of Negotiable Instruments. (C.R.S. 24-21-505).
These documents are governed by the Uniform Commercial Code (UCC). (C.R.S. 12-55-
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110(1)(f); also, parts 1 (Negotiable Instruments) and 5 (Dishonor) of article 3 of title 4 of
the Colorado Revised Statues. (C.R.S. 4-3-101/ C.R.S. 4-3-501)).

A notary who makes or notes a protest must determine the matters set forth in the UCC.

Only a notary who is employed by a financial institution, and who is acting in the course
and scope of that employment, can make or note a protest.

(See C.R.S. 4-3-503 and 504, permitting notices of dishonor to be given by any person and
by any commercially reasonable means, and waiving the need for such notices altogether
in many cases.)

IX. Notarial Certificate or Notarization

Notarial certificates, often called notarizations, are official public records of a notary’s acts.
They are the notary’s testimony about what s/he has done and witnessed in his/her official
capacity. As such, they must all contain certain basic elements, regardless of the specific
notarial act performed. (C.R.S. 24-21-515 and 24-21-516).

RULONA provides short form certificates for all notarial acts related to a record. Samples
of these forms are included below.

RULONA requires that a notarial certificate on a paper record must be incorporated into
the record or “securely attached” to the record. This means that loose certificates are no
longer allowed.

A. Requirements of a Notarial Certificate

e Under the Act, the certificate must state where the notarization took
place, the venue of the notarial act. In Colorado, this consists of the
words “State of Colorado” and the county — or city and county in the
case of Broomfield and Denver.

e Under RULONA (C.R.S. 24-21-515 and 24-21-516) the certificate
must:

o Be signed by the notary
= The notary’s signature must match the official signature
on file with the Secretary of State
= Be signed at the same time that the performance of the
notarial act takes place
o Be dated by the notary
= A notary should never pre or post-date a notarization

Identify the county in which the notarial act is performed

Identify the state in which the notarial act is performed

Contain the title of the office of the notary

Indicate the date of expiration of the notary’s commission
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A notarial certificate should also indicate that the notary certifies that s/he
complied with the law and made the determinations required by the law for
the type of notarial act s/he is completing. In other words, the notary should
indicate whether s/he is completing an oath, affirmation, acknowledgment,
signature witness, or copy certification. This can be a very brief description—
for example, “Subscribed and sworn to before me,” or a more detailed one—
for example, the copy certification form, or one of the longer
acknowledgments.

1. Official Stamp

Each certificate must also contain the notary’s seal, rubber-stamped, not
embossed. RULONA refers to the notary’s seal as the Official Stamp. A
notary should not use any official stamp until s/he has personally checked it
against both the commission certificate and the RULONA requirements
(C.R.S. 24-21-517 and 24-21-518).

e The official stamp must:
« Berectangular and retain the outline of the stamp
o Contain the following information:
= Notary’s name;

e The name must be exactly as it appears on the
notary’s certificate of commission

= Notary’s identification number;

= Notary’s commission expiration date;

* The words “STATE OF COLORADO;”
= The words “NOTARY PUBLIC.”

Here is an example:

b

JOHN Q. SAMPLE
NOTARY PUBLIC
STATE OF COLORADO
NOTARY ID 20121234567
MY COMMISSION EXPIRES AUGUST &, 2016
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Colorado law requires notary stamps to be a rectangular shape but does not
have any size or color-of-ink restrictions. However, please consider your
clients and the public at large before deciding on a size too small to read, a
unique color, or any other unusual variant.

Please be advised that it is illegal for a notary to provide, keep, or use a seal
embosser.

Official stamps are manufactured and sold by private companies, not by the
state. The manufacturer may not be familiar with Colorado’s stamp
requirements, and may not have seen the notary’s commission certificate. A
notary’s name or some other word/data may be misspelled/misprinted, or
there may be unauthorized additions to the seal. It is the notary’s
responsibility to have any mistakes corrected before using the stamp.

The stamp may be placed anywhere “under or near” the notary’s signature.
The law is not specific about placement, nor does it require that a stamp be
right side up. The stamp should not obscure the text of the document itself, or
be placed over the notary’s signature in such a way as to make the signature
unreadable. Some preprinted notarial certificates have the letters “ss” printed
in a space next to or under the certificate itself. These letters are intended to
indicate the spot for the stamp.

(Note: “ss” is archaic, and actually has no meaning on a notarial certificate. It
is a survival from medieval documents. Its original meaning is not known for
certain, but it was probably clerical shorthand for the Latin “scilicet,”
meaning “to wit.”)

2. Commission Expiration Date

As mentioned above, the official stamp must contain the notary’s
commission expiration date, which should be the exact month, day, and year
of expiration of the term shown on the notary’s current commission
certificate.

Notaries use incorrect or incomplete commission expiration dates with
some frequency. Sometimes the notary does not recall the date correctly, or
remembers only the month and year and hopes that will suffice. Please
ensure all new stamps reflect the correct date.

(Note: that pre-printed notarial certificates may include a space for the
commission expiration date. Under the Act, this may be filled in, even
though the date appears on the stamp. If a notary chooses not to fill in this
section, perhaps feeling it is repetitive, s’/he must mark out the blank, as it
is a violation of the law to notarize a document with any blanks. Under
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RULONA, this section must be filled in, even though the date also appears
on the official stamp.)

The Secretary of State cannot authenticate a notarization that shows a wrong
or incomplete expiration date. Rejection by the Secretary of State upsets the
client who was seeking the authentication, and occasionally leads to the
filing of a complaint against the notary.

Worse yet are the cases of former notaries who manufacture their own
commission expiration dates by adding four years to the dates on their
previous commissions. Such notaries are usually under the impression that
they have renewed their commissions when they have not. The result is that
these individuals continue to “notarize” when they are actually not notaries
atall. This is a violation of Colorado law.

The moral of the story for notaries: Check the expiration date on your
commission certificate and on the notary stamp you use. It is not safe to
assume or to guess.

If a notary discovers an error in a certificate, s/he should note the error on
the certificate itself and contact the Secretary of State as soon as possible.
The Secretary of State will let the notary know when the error has been
corrected and the notary can print the correct certificate online. A notary
need not refrain from notarizing while the certificate correction is being
processed, as long as the official stamp is correct.

Under RULONA, the notary has a duty to keep his/her seal secure and may
not allow another individual to use the device to perform a notarial act. This
is not a distinct requirement under the Act, but is best practice in any event.

Under the Act, when a notary’s commission expires or the notary resigns,
s/he must send his/her seal to the office of the Colorado Secretary of State
to be destroyed. Under RULONA, the notary must deface or disable the
stamp so it can no longer be used. The notary is no longer required to send
the stamp to the Secretary of State for disposal.

Official Signature

The notary’s official signature, must be exactly as it appears on the notary’s
application.

Notaries are officially identified and authenticated by their signatures, as
well as their commission dates. Even a small change from the signature on
file with the Secretary of State makes it impossible to authenticate a notary.
It may even make it impossible to find him or her in the notary records.
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About 80,000 notary commissions are current at any one time. As would be
expected with these numbers, there are multiple instances of two or more
notaries with the same name, or with very similar names. A notary’s
signature is therefore a very important identifier.

(Note: If a notary changes his or her name, s/he is required by law to notify
the Secretary of State, as discussed below. If a notary’s signature changes
— for example, with an arm injury or arthritis—s/he is required to notify the
Secretary of State by filing a change of signature so that his/her
notarizations can be authenticated without problems or delays.)

A notary is responsible for ensuring that all of the foregoing information is included
in every notarization s/he performs. If a document does not have a preprinted
notarial certificate, the notary must add one. Handwritten certificates are
acceptable.

The notary is also responsible for the accuracy of the information in the certificate.
If a preprinted notarization was prepared in another county or state, for example,
and shows the wrong venue, the notary must either correct it or refrain from
performing the notarization.

Notarization Format Examples

The Act establishes notarization forms in sections 12-55-119 and 12-55-120, and, for
acknowledgments, in section 12-55-208. The following examples are provided here for
reference. (Note: If the document is to be signed by more than one person, the notary
may add “by _[document signer’s name(s)]__” to an affirmation or oath to clarify which
signature(s) the notary is certifying. Also, if the notarization will be on a separate page,
for security the notary should include the name of the document being notarized.)

(1) Example for an affirmation:

Subscribed and affirmed before me in the county of , State of
Colorado, this day of , 20 .

(Notary’s official signature) N G SATPLE

NOTARY PUBLIC

STATE OF COLORADO

— — NOTARY 1D 20121234567
(Commission Expiration) MY COMIMISSION EXPIRES AUGUST 8, 2016
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(2) Example for an oath:

Subscribed and sworn to before me in the county of , State of
Colorado, this day of , 20

(Notary’s official signature)

JOHN Q SAMPLE

NOTARY PUBLIC
— — STATE OF COLORADO
(Commission Expiration) NOTARY ID 20121234557
MY COMMISSION EXPIRES AUGUST 8, 2016

(3) Example for a certification of a photocopy of a document:

State of Colorado, County (or City) of . (name of notary) ,a
Notary Public in and for said state, do certify that on __(date) , | carefully compared with
the original the attached facsimile of (type of document) and the facsimile |

now hold in my possession. They are complete, full, true, and exact facsimiles of the
document they purport to reproduce.

(Notary’s official signature)

JOHN Q. SAMPLE
NOTARY PUBLIC
— — STATE OF COLORADO
(Commission Expiration) NOTARY ID 20121234567

MY COMMISSION EXPIRES AUGUST 8, 2016

(4) Acknowledgment Formats:

(a) Example for an individual acting in his own right:

State of Colorado
County of

The foregoing instrument was acknowledged before me this (date) by
(name of person acknowledging).

JOHN Q. SAMPLE
(Notary’s official signature) STET%TSEESESHEDO

NOTARY 1D 20121234567
MY COMMISSION EXPIRES AUGUST 8, 2016

(Commission Expiration)
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(b) Example for a corporation:

State of Colorado
County of
The foregoing instrument was acknowledged before me this (date) by

(name of officer or agent, title of officer or agent) of (name of corporation acknowledging)
a (state or place of incorporation) corporation, on behalf of the corporation.

(Notary’s official signature)

JOHN Q SAMPLE
NOTARY PUBLIC

STATE OF COLORADO

— — NOTARY ID 20121234567

(Commission Expiration) MY COMMISSION EXPIRES AUGUST 8, 2016

(c) Example for a partnership:

State of Colorado
County of
The foregoing instrument was acknowledged before me this (date) by
(name of acknowledging partner or agent), partner (or agent) on behalf of
(name of partnership), a partnership.

(Notary’s official signature) JOHN Q. SAMPLE
NOTARY PUBLIC
STATE OF COLORADOC
NOTARY ID 20121234567
(Commission Expiration) MY COMMISSION EXPIRES AUGUST 8, 2016

(d) Example for an individual acting as principal by an attorney in fact:

State of Colorado
County of

The foregoing instrument was acknowledged before me this (date) by
(name of attorney-in-fact) as attorney in fact on behalf of (hame of principal).

(Notary’s official signature) ORI O SATPLE
. Vi

NOTARY PUBLIC
STATE OF COLORADO
— — NOTARY ID 20121234567
(CommISSIOH EXplratIOH) MY COMMISSION EXPIRES AUGUST 8, 2016
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(e) Example for an acknowledgment by any public officer, trustee, or personal
representative:

State of Colorado
County of

The foregoing instrument was acknowledged before me this (date) by
(name and title of position).

(Notary’s official signature) JOHN Q. SAMPLE

STATE OF COLORADO
NOTARY ID 20121234567
MY COMMISSION EXPIRES AUGUST §, 2016

(Commission Expiration)

Notarization Short Form Examples

RULONA establishes notarization short forms in section 24-21-516. It is highly
recommended that the Notary make use of these short forms.

(1) Example for an acknowledgment in an individual capacity:

State of Colorado

County of

This record was acknowledged before me on [Date] . by _ [Name(s) of

Individual(s)] .

(Signature of Motarial Officer)

JOHN O, SAMFLE
MOTARY PUBLIC
STATE OF COLORADC
MNOTARY ID 20121234567

I:Tit'E! of GﬁiCE} WY COMMISSION EXPIRES ALIGUST 8, 2016

My commission expires:
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(2) Example for an acknowledgment in a representative capacity:

State of Colorado

County of

This record was acknowledged before me on [Date] . by _ [Mame(s) of
Individualis)] as (type of authority, such as officer or trustee) of (name of party on
behalf of whom record was executed)

JOHMN Q. SAMPLE
NOTARY PLIBLIC
. n STATE OF COLORADO
(Signature of Notarial Officer) WOTARY ID 20121234567
Y COMMISSION EXPIRES ALGUST B, 26

(Title of Office)

My commission expires:

(3) For a verification of oath or affirmation:

State of Colorado

County of
Signed and sworn to (or affirmed) before me on [Date] by [Mame(s) of
Individual(s)] ;
J-'_:-|h Q :-_i:IEl.'.II-'_.i.-_
(Signature of Notarial Officer) e L
MY COMMISSION EXMIRES AUGUST 8, 2018

(Title of Office)

My commission expires:
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(4) For witnessing or attesting a signature:

State of Colorado

County of
Signed before me on [Date] . by [Name(s) of Individual(s)]
(Signature of Motarial Officer) JOHM Q. SAMPLE
MNOTARY FUBLIC
STATE OF COLORADO

ROTARY ID 20121234567

(Title of Office)

My commission expires:

K COMMISSION EXPIRES ALIGUST & 2016

(5) For certifying a copy of a record:

State of Colorado

County of

| certify that this is a true and cormrect copy of a record in possession of

Dated
JOHN Q. SAMPLE
NOTARY PLIBLIC
- - STATE OF COLORADO
(Signature of Motarial Officer) MOTARY ID 20121234567

(Title of Office)

My commission expires:

MY COMMISSION EXPIRES ALGUST 8 2016
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X. Notary Journal

A notary journal is a “day-to-day” chronological record of a notary’s official acts. The
journal is maintained by the notary and kept in his/her possession. A journal is not
necessarily kept in a bound book printed for the specific purpose of recording notarial acts;
yet, those may be useful as they feature built-in reminders of the types of information a
notary may want to track on his/her notarizations. Specialized books are not required by
law, however. A notary may keep a journal in a diary, a spiral notebook, a calendar, a file
folder, or on a computer.

Why do notaries keep journals? Primarily for the following reasons:
1. To protect themselves;
2. To protect and assist clients and the general public; and
3. Because the law requires it.

Notaries are required to maintain a journal of ALL notarial acts. RULONA requires
journal entries even for acts that do not involve a signature on a record, including copy
certifications, oral oaths and affirmations, and depositions. However, both the Act and
RULONA provide an exception to this rule. If the notary’s firm or employer, in the regular
course of business, keeps the documents s/he notarizes, or copies of them, the notary is not
required to make a journal entry. The Secretary of State contends that it is not in the
best interest of the notary to rely on this exception. The notary may not, and most
probably does not, have access to those notarized documents over any period of time. This
may be due to job changes, loss of records, employers going out of business, or the notary
being dismissed. If the notary cannot produce a copy of the originally notarized document,
and has failed to maintain a personal journal, the notary may be liable if the court holds for
the complainant. Further, absent a signature of the client in the notary’s journal, the notary
has no way of proving that the client signed in the notary’s presence by the production of
a document kept by the employer showing the alleged signature of the client and the
notary’s signature and stamp.

The Secretary of State strongly encourages notaries to keep records of all official acts.
1. Journal Requirements

The Act, C.R.S. 12-55-111(3)(a)-(f) mandates particular information:

(a) The type and date of the notarial act;

(b) The title or type of document or proceeding that was notarized and the date of
such document or proceeding, if different than the date of the notarization;

(c) The name of each person whose oath, affirmation, acknowledgment, affidavit,
declaration, deposition, protest, verification, or other statement is taken;
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(d) The signature and address of each person whose oath, affirmation,
acknowledgment, affidavit, declaration, deposition, protest, verification, or other
statement is taken;

(e) The signature, printed name, and address of each witness to the notarization;

(F) Any other information the notary considers appropriate to record that concerns the
notarial act.

RULONA, C.R.S. 24-21-519, requires that a Journal include the following:

(a) The date AND time of the notarization;

(b) A description of the record, if there is one;

(c) The type of notarial act;

(d) The full name and address of each individual for whom the notarial act is
performed,;

(e) A statement of how each individual was identified. If the person was identified
based on satisfactory evidence, this must include a brief description of the method
used and the type of credential presented, if any; and

(F) The fee, if any, charged by the notary.

Remember that a journal is for the notary’s protection. The more complete the journal,
the better the protection.

2. Duties of Journal Keeping

RULONA imposes a duty on the notary to keep the journal secure, requiring the notary
to keep the journal in a safe area under the exclusive control of the notary. It also
requires a notary to not allow any other notary to use the journal. While this may not
be explicit in the ACT, it is still best practice.

The Act requires every notary to keep a journal of every notarial act of the notary and,
if required, give a certified copy of or certificate as to any such journal or any of the
notary’s acts, upon payment of the notary’s fee. C.R.S. 12-55-111(1).

Under RULONA, a notary must provide a certified copy of a journal entry to an
individual if the following requirements are met:

e A written request is provided;

e The request must include the name of the parties to the document, the type of
document, and the month and year in which it was notarized.

e After receiving a compliant request, the notary may make the certified copy and
charge the regular notarial fee for it.

e The transaction must be recorded in the notary’s journal.

RULONA requires a notary to provide their journal to the Secretary of State’s office

for inspection or auditing upon request. It also allows a law enforcement officer acting
in the course of an official investigation to inspect a notary’s journal without restriction.
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3. Journal Retention

Under the Act, when a notary resigns s/he must send his/her journal to the Secretary of
State’s office to be archived.

Under RULONA, when a notary resigns or lets his/her commission expire, s/he must
either:
1. Retain the journal for ten (10) years and provide notice to the Secretary of State
as to where the journal is being kept; or
2. Leave the journal with the notary’s employer and advise the Secretary of State
of the employer’s contact information; or
3. Send the journal to state archives and advise the Secretary of State that the
notary has done so.

The Secretary of State recommends choosing option one (1) or three (3), as leaving the
notary’s journal with his/her former employer may be risky. If the notary is hailed into
court or any of his/her notarizations are called into question, it is in the best interest of
the notary to have direct access to the journal because at the end of the day it is the
notary who will be held liable. Leaving a journal with a former employer may make it
difficult to access the journal if the employer dissolves, moves, dies, loses the journal,
or has a contentious relationship with the notary. Regardless of where the notary
decides to leave the journal, it is the notary’s responsibility to testify in court or
provide information regarding all prior notarizations.

XI. What records must a notary maintain with the Secretary of
State?

Both the Act and RULONA require every notary to keep his or her record with the
Secretary of State’s office accurate and up-to-date at all times during his or her
commission term (C.R.S. 24-21-530). A notary must notify the Secretary of State within
thirty (30) days of the following:

1. Changes to the information in the notary’s official file, including name, business
address, and home address changes, phone number and e-mail address changes;

2. Loss of the notary’s official stamp or journal, or loss of control of his or her
electronic journal or signature; and

3. An event that ends the notary’s term before the assigned commission expiration
date, such as a move out of state, or a resignation of the commission.

These notifications, can be filed electronically with the Secretary of State using a notary’s
secure online access. Name changes must include a sample of the notary’s new official
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signature, therefore online access will provide a signature page to print, scan, and file
online to the Secretary of State with a copy of an ID in the new name.

Notaries may register online at http://www.sos.state.co.us/pubs/notary/home.html for
online access to their personal profile.

Notices are to be filed within thirty days of the event that necessitates the notice. If a notary
has overlooked this requirement, however, and it has been longer than thirty days s/he must
file the notice as soon as possible. Such a notary may well file in time to prevent a
complaint or an admonition from the Secretary of State, and the notification itself does not
require any statement about how long it has been since the change took place.

The only notification that is to be filed by someone other than the notary is for the death of
a notary during his/her commission term. All other required notice filings are the notary’s
personal and individual responsibility.

To resign for any reason, a notary may login to his/her online account. The online system
will then guide the notary through the resignation process.

Under the Act, if a notary is moving out of state or resigning his/her commission, s/he must
send a letter of resignation with the seal, journal and “other papers and copies relating to
the notary’s notarial acts.” (C.R.S. 12-55-115(2)). Under RULONA, the notary must
resign online by logging in to their online account. The notary need not mail his/her journal
to the Secretary of State. Instead, the notary may destroy his stamp (see above) and choose
one of the methods of retention for his/her journal (see above). (C.R.S. 24-21-519). The
notary’s commission ceases to be in effect upon a filing of this type, and the former notary
will no longer have the powers and privileges nor the obligations and liabilities of the
notary office.

Contrary to what notaries often believe, “resignation” in (C.R.S. 12-55-115) does not mean
resignation from an employment position for which the notary originally obtained the
commission. The Act does not require a notary to resign his/her commission when quitting
a particular job, even if his/her employer paid for the notary seal, journal, and commission
fee. Further, a former employer may not resign the commission on behalf of the notary.
Should the notary wish to keep his/her commission after leaving a job, s/he must, file a
change of business address. This is the same under RULONA, with the exception of a
notary who was able to obtain commission by working at an office located in Colorado. If
the notary lives outside of Colorado and does not have a business address within Colorado,
s/he must tender his/her resignation. (C.R.S. 24-21-521(3)(c)).
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XI1. What Does the Notary Law Prohibit?

The Act and RULONA set forth the affirmative powers and duties of a Colorado notary,
including the basics every notary should know (I11, above). The statutes also contain the
notary prohibitions, with which notaries should be equally well acquainted. The prohibited
acts under RULONA are very similar, if not the same, as those stated in the ACT.
Therefore, the citations below refer to RULONA, except when distinctions are noted.

A notary may not:

1.

Misstate or omit facts on a commission application. (C.R.S. 24-21-523(1)(b)).
For example, a notary may not omit the fact that s/he has been convicted of a
felony.

Be convicted of a felony ever, or of a misdemeanor in the last five years
involving dishonesty. (C.R.S. 24-21-523(1)(c)).

Have a finding against or admission of liability in any legal proceeding or
disciplinary action based on fraud, dishonesty, or deceit. (C.R.S. 24-21-

23(1)(d)).
Fail to follow the Notary Law. (C.R.S. 24-21-23(1)(e)).

Fail to adhere to any Notary Rules prescribed by the Secretary of State.
(C.R.S. 24-21-23(1)(q)).

Have one’s notary commission denied, refused, revoked, or suspended in
another state. (C.R.S. 24-21-23(1)(h)).

Perform a notarial act if not currently commissioned by the Secretary of
State. (C.R.S. 24-21-23(1)(Kk)).

Engage in or be convicted of the unauthorized practice of law. (C.R.S. 24-21-
23(1)(i), 24-21-525(1)). Unless s/he is also an attorney, a notary should not
advise a client about the transaction for which notarization is requested, even if
the client asks and even if the notary has some expertise in the area of the
transaction. The notary should not assist in drafting legal records, filling out legal
forms, or give legal advice. It is possible for a notary to get into trouble just by
being too helpful.

Use false or misleading advertising. Advertising that represents a level of
authority or claims any power, duty, right, or privilege that is not granted to a
notary by law is prohibited. This includes advertising legal services or the ability
to perform legal services when the notary is not a lawyer. (C.R.S. 24-21-523(1)(f)
24-21-525(2), 24-21-525(4), 24-21-525(5)).
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10. Withhold access to or possession of an original record. A notary public shall
not withhold access to or possession of an original record provided by a person
that seeks performances of a notarial act by the notary. (C.R.S. 24-21-525(6).

11. Perform any notarial act in connection with a transaction in which the
notary has a disqualifying interest. Under the Act, A notary has a disqualifying
interest if s/he is a party to the transaction, and also if s/he may receive any
advantage, right, title, interest, cash, or property as a direct result of the
notarization. (C.R.S. 12-55-110). (A notary fee that may not exceed $5 per
notarization (C.R.S. 12-55-121) is an exception.) Colorado law, unlike that of
some other states, does not specifically prohibit notarizing for immediate family
members. Colorado’s disqualifying interest definition is broad enough to exclude
many immediate family transactions, however. Several examples of disqualifying
transactions are: notarizing a will when the notary is a named beneficiary;
notarizing a power of attorney when the notary is the person receiving the power
of attorney.

Under RULONA, as before, a notary is prohibited from performing any notarial
act in a transaction where they have a disqualifying interest. However, RULONA
expands the definition to include family relationships. A notary now has a
disqualifying interest if:

1. The notary or the notary’s spouse, partner in a civil union, ancestor,
descendent, or sibling is a party to or is named in the record to be notarized; or

2. The notary or the notary’s spouse Or partner in a civil union may receive
directly, and as a proximate result of the notarization, any advantage, right,
title, or benefit in excess of the notary’s fee. (C.R.S. 24-21-504).

12. Notarize any blank document. (C.R.S. 24-21-525(7)). This means any
document with a blank in it that might be filled in after the time of the client’s
oath to, or acknowledgment of, that document. This provision does not require
blanks to be filled in with specific information. A client may put “Not
Applicable,” or “X,” or a line, scribble, or other material in such spaces. A notary
may then notarize the document, as long as the blanks no longer remain.

13. Sign a certificate to the effect that a document was signed, acknowledged,
sworn to, or otherwise attested by any individual unless that individual
signed, acknowledged, swore to, or otherwise attested the document while in
the physical presence of the notary. (C.R.S. 24-21-506). (Note: This is an
important prohibition. Most major notary cases arise from an allegation that an
alleged signer/attester of a document was not in the notary’s presence for the
notarization.)

14. Sign such a certificate as is described in the preceding paragraph unless the
attesting individual is personally known by the notary, or satisfactorily
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identified to the notary, as the person named in the document. C.R.S. 24-21-
507, gives several examples of “satisfactory evidence” of identity.

15. Represent himself or herself as an immigration consultant or expert, unless
s/he is a Colorado licensed attorney. (C.R.S. 24-21-525(1)(b)).

16. Solicit or accept compensation to prepare documents for a judicial or
administrative proceeding, including an immigration or citizenship proceeding.
(C.R.S. 24-21-525(1)(c)).

17. Solicit or accept compensation to represent the interest of another in a
judicial or administrative proceeding, or to obtain relief on behalf of another
from any state or federal officer, agency, or employee. (C.R.S. 24-21-25(1)(d)).

18. Use the phrase “notario” or “notario publico” to advertise notary services. (The
Mexican or South American “Notario” is a lawyer with substantially greater
powers and duties than the American notary. The notary who advertises as a
“Notario” just because s/he can speak Spanish sends an incorrect message to the
Spanish speaking users of the notarial services.) (C.R.S. 24-21-525(3)).

19. Provide, keep or use a seal embosser. (C.R.S. 24-21-517(2)).

20. Use an electronic signature without a document authentication number.
(C.R.S. 24-21-520(3)).

21. Willfully violate the duties imposed by the Act, or unlawfully use a notary
journal, official stamp, electronic signature, or other papers or records relating to
notarial acts. (C.R.S. 24-21-531). This is a crime called official misconduct and
notaries found guilty will receive a class 2 misdemeanor, punishable by jail, fine,
or both. The willful impersonation of a notary is also a crime (C.R.S. 24-21-532),
though it does not, of course, apply to a commissioned notary.

22. Charge more than $5 (or $10 for an electronic signature) per notarization. A

notary may not charge more than $5.00 per document. The fee must include all
duties and functions required to complete the notarial act (C.R.S. 24-21-529).

XI1l. Consequences of Violating the Notary Law

A notary may incur three general types of consequences or penalties for violations of the
notary law. These can be classed, for the sake of brevity, as follows:

1. Administrative (C.R.S. 24-21-23) in the form of a letter of admonition,
suspension, revocation or denial of a commission by the Secretary of State;
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2. Civil in the form of penalties or damages assessed as a result of a civil lawsuit
against the notary where the notary’s misconduct is the proximate cause of the
plaintiff’s loss; and

3. Criminal in the form of fines or imprisonment imposed as a result of a criminal
proceeding against the notary.

A notary cannot lose his/her commission, or be assessed damages or penalties, for that
matter, without a chance to defend him or herself. If the Secretary of State receives a
complaint against a notary, the notary is contacted and informed of the complaint and
given a chance to respond to it. After that, if there are still questions about the alleged
violation(s), further investigation is done. If the matter is still not resolved, notice is given
and a public hearing is held to give the notary the opportunity to defend against the
allegations.

In order to reduce the number of complaints and create a more professional cadre of
Colorado notaries public, the General Assembly gave the Secretary of State the authority
to promulgate rules to require notaries to complete a notary training program and pass an
examination. RULONA also requires an examination. (C.R.S. 24-21-522).

XI1V. Electronic Notarization

Colorado is one of the first states to have specific statutory and regulatory provisions on
electronic notarization actually in effect (C.R.S. 24-21-520) not just under consideration or
in trial or “pilot program” use. In fact, Colorado has rules in effect that allow e-notarization
by simple, secure, and easily available means and, at the same time, preserve the basic
transaction safeguards that notarization has historically provided. Colorado’s e-
notarization will be rapidly expanding in the coming years as the technology to perform
these transactions becomes more readily available.

Remember that electronic notarization does not mean remote notarization.

A. e-Notarization Basics

Every notary and prospective notary, whether or not s/he wishes to be certified to notarize
electronically at this time, should be aware of some e-notarization basics.

« Most importantly: electronic notarization does not change a notary’s
basic duties, functions, and responsibilities. The requirements of law
discussed above are not waived or altered when a notary uses an
electronic signature. A notary must still be in a client’s presence,
identify the client, and administer an oath to, or take an acknowledgment
from, that client.
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e A notary must be certified to notarize electronically before doing any
such notarization.

e A notary must be familiar with the law and rules regulating electronic
notarization before being certified.

« Electronic notarization will require a learning process and some new
technology for clients, as well as for notaries. For example, clients, like
notaries, will need to have satisfactory, identifiable, secure electronic
signatures and know how and when to use them.

« Notaries performing electronic notarizations must select a tamper-
evident technology and notify the Secretary of State as to which
technology they are using.

B.  Electronic Signatures
There are two types of electronic signatures that Colorado provides for:

1. The document authentication numbers issued by the Secretary of State and
used as the electronic signature,

2. An electronic signature purchased from private sector vendors when used in
conjunction with the document authentication numbers issued by the
Secretary of State.

The notary’s electronic signature must include the notary’s name as it appears on his/her
commission and the notary’s ID number.

These signatures are only used on electronic documents; i.e., there is no paper, the
document just resides on the computer, and both the signer and the notary are signing
electronically. There is absolutely no reason for a notary to use an electronic signature if
paper is involved.

C. Use of a Journal

The journal must be used for every notarial act whenever an electronic signature has been
used.

The journal should include all of the information required by the statute and should include
the handwritten signature of the signer who uses an electronic signature as well as the
document authentication number(s) applied to the particular document(s) that were
notarized electronically. Some notaries actually capture the thumbprint of a signer,
however, the Secretary of State does not take a position on this practice.
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D. How to use electronic notary signatures

Many of Colorado’s courts now require electronic filing of pleadings and documents
via the LexisNexis File&Serve® system. Legal support staff who are electronic
notaries may be able to electronically notarize a client’s electronic signature on a
Microsoft Word document and immediately send it to the court without the necessity
of applying wet signatures and then scanning the document as a PDF file.

XV. Colorado Secretary of State Contact Information

Notary Program

Colorado Secretary of State, Business and Licensing Division
1700 Broadway Suite 200

Denver CO 80290

Notary Help Line
303-894-2200 & press 4

Notary e-mail
notary@sos.state.co.us

Please be advised that most documents related to your commission may be filed
online (e.g., application, renewal application, change of name, change of address,
etc.) at https://www.sos.state.co.us/pubs/notary/home.html?menuheaders=7 , once
you login to your profile. Helpful resources and support, including RULONA,
additional training, FAQs, and more, are also located at the link above.

Please make sure your contact information is up-to-date at all times on your
electronic profile page. Also, we recommend you use a personal email address,
rather than a work email address, to ensure you receive important notifications
and can access your profile even if you change positions.

38


mailto:notary@sos.state.co.us
https://www.sos.state.co.us/pubs/notary/home.html?menuheaders=7

