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Campaign Finance Complaint Cover Sheet

Submit Original to: If faxing or emailing, original must follow within 5 calendar days
Colorado Secretary of State Phone: 303-894-2200

Campalgn Finance FAX: 303-869-4861

1700 Broadway, Suite 200 Email: cpfhelp@sos.state.co,us

Denver, CO 80290 Webslte: www,sos state.cous

Your complaint must be typed or written separately and attached to this form.
¥ Denotes Required Field

Your Information - Information about the person flling the complaint {complainant)

¥ Full Name:

*Maillng Address:

*Telephone Number: Emall Address:

Counsel's Information - If you are represented by counsel, you must provide the following:

Attorney's Name: Telephone Number:

Law Firm:

Mailing Address;

Respondent's Information - Information about the person alleged to have committed the vialation:

* Pull Name:

*Malllng Address;

*Telephone Number: Emall Address:

Briefly summarize the allegations mada In the attached complalnt.

By submitting this form, with the attached complaint, | hereby certify that | wish to initiate a lawsuit against the named

respondent(s). | am aware of the procedure outlined in section 5(2)(a} of Article XXVII! of the Coloradg Constitution, and
know that by filing this complaint | will be required to appear at a hearing within 15 days of the referral of the complalnt, to
prove my claims by a preponderance of the evidence. | understand that the Secretary of State's office will not conduct an
Investigation or otherwise assist with the prosecution of my comgplaint. If this complaint Is found to be frivalous, groundless,
or vexatious, | may be required to pay attorney's fees.

*Complalnant's Signature: Date: |:—_|
Counsel's Signature (required if applicable)r Date: |:,

Page 10f | Print Form Colorado Secretaty of State Form CPF39, rev, 9/8/2016
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STATE OF COLORADO

Scott Gessler
Department of State Secretary of State
1700 Broadway
Suite 200

Denver, CO 80290 SuzanTie Staiert

Deputy Sevretary of State

June 19, 2014
Matthew Azer, Director
Office of Administrative Courts

1525 Sherman Street, 4" Floor
Denver, CO 80203

Re: In the Matter of Campaign and Political Finance Violations alleged by Elizabeth Ann Geisleman v.
Ramirez for Colorado and Robert Ramirez

Dear Mr, Azer:

In accordance with Section 9(2)(a) of Article XXVIII of the Colorado Conslitution, I am referring the
above-referenced complaint to your office for assignment to an administrative law judge. Our office
received the original complaint on June 19, 2014,

We expect the parties to direct all future pleadings and correspondence to your office.

Sincerely,

Suzanne Staiert

Deputy Secretary of State
Enclosure
ce: Respondent Complainant
Ramirez for Colorado Elizabeth Ann Geisleman
Robert Ramirez : c/o Edward T, Ramey
10354 W. 107" Circle Heizer Paul LLP
Westminster, CO 80021 2401 15" Street, Suite 300
Denver, CO 80202
Main Number (303) 8942200 0 (303) 8694867
Administration (303) 860-6900 Web Sile wwiy.sos.slate.co.ug
Fax (303) 869-4860 E-matl public.clectionsi@sos.state.co.us

Colorado Secretary of State
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Campaign Finance Complaint Cover Sheet

Submit Original to: If faxing or emailing, orlginal must follow within 5 calendar days

Colorade Secretary of Stata Phone: 303-894-2200
Campaign Flnance FAX: 303-869-4851

1700 Broadway, Suite 200 Emall: cpfhelp@sos,state.co.us
Denver, CO 80290 Webslte: www.sos stete.co.s

Your complalnt must be typed or written separately and attached to this form. - °

¥ Denotes Required Field

Your Information - Information about the person filing the complaint (complainant)
* Full Name: Ellzabeth Ann Gelsleman

JUN 19 2014

%
ELECTIONS
SECRETARY OF STATE

15
@

*Malling Address: 6937 Dudley Drive, Arvada, CO 80004

*Telephone Number: 303-550-0470 Email Address: Igelsleman@gmail.com

Counsel's Information - if you are represented by counse, you must pravide the following:

Attorney's Name: Edward T. Ramey

Telephone Number: 303.376-3712

Law Firm: Helzer Paul LLP

Malling Address: 2401 15th Street, Sulte 300, Denver, CO 80202

Email Address: eramey@hpfirm.com

Respondent's Information - Information about the person alleged to have committed the violation:

* Full Name: Ramirez for Colorado and Robert Ramirez

*Malling Address: 10354 W, 107th Circle, Westminster, CO 80021

*Telephone Number; 303-324-5414 Emall Address: robert.ramirez@ramirezforcolorado.com

Briefly summarlze the allegations made in the attached complaint.

19, June 2, and June 16, 2014, In violation of Colo. Const, art. XXVINY,

Respondent has failed to timely file campalgn finance disclosure reports for a candidate committes due on January 15, May 5, May
sectlons 9(2) and 10, C.R.S, 1-45-108, and 8 CCR 1505-6 Rule 18.4,

By submitting this form, with the attached complaint, | hereby certify
respondent(s), | am aware of the procedure outlined In

that by fillng this complaint | will be required to appear at a hearlng within 15 days of the referral of the complalnt,
claims by a preponderance of the evidence. | understand that the Secretary of State's office will not conduct an Investigation or

If this complaint Is found to be

be involved In any way after the complalnt Is transmitted to,the Office of Administrative Courts.
frivolaus, groundless, or vexatious, | may be required to pay itomey‘s fees,

[
*Complalnant‘sSlgnature: g Ll-y

Counsel's Signature (required If applicable);

Page1ofi

that | wish to Initiate a lawsult against the named

Colorado Secretary of State Form CPF-39, 7ev, 5/8/2013

and know
to prave my

Date:

Colorado Secretary of State
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RECEIVED

. JUN 19 2014 ,ﬁ.,cﬁ;"
e
= HEIZER | SECRETARY oF STATE:

* PAUL
LLP

Edward T, Ramey
Direct Dnfs 303-376-3712
eramoy@hiplieny.comn

June 18, 2014

Hon, Scott Gessler
Colorado Secretary of State
1700 Broadway, Suite 200
Denver, Colorado 80269

Re:  Campaign Finance Complaint Against Ramirez for Colorado and Robert Ramirez

Dear Secretary Gessler:

Pursuant to Colo, Const, art. XXVII, §§9(2) and 10, C.R.S. §§1-45-108 and 1-45-11 1.5,
and 8 CCR 1505-6 Rule 18.4, Elizabeth Ann Goisleman, through counscl, submits the following

campaign finance complaint against Ramirez for Colorado, a candidate committes, and Robert
Ramirez,

1. According to the records of the Secretary of State posted on the TRACER

website, Ramirez for Colorado registered as a candidate committee pursuant to C.R.S. §1-45-
108(3) on October 9, 2009, Exhibit 1.

2, Pursuant to 8 CCR 1505-6 Rule 17.1, a candidate committee is required to file a
disclosure report of its contributions and expenditures for every reporting period — even if the

committee has no activity to report during the reporting period — until it is terminated pursuant to
the Secretary of State’s Rules.

3. There is no indication on the Secretary of State's TRACER website that Ramirez
for Colorado has been terminated, and its status is reported as “active,” Exhibit 1,

4, Robert Ramirez filed a Candidate Affidavit on March 19, 2014, stating that he is a
candidate for the 2014 election for the office of Colorade House District 29, and that he is
familiar with the provisions of the Colorado Fair Campaign Practices Act. Exhibit 2.

5. According to the records of the Secretary of State posted on the TRACER
website, Ramirez for Colorado hays failed to file a disclosure report of ils contributions and
expenditures since December 6, 2012. Exhibit 1.

2401 |5t Street, Sulte 300 Denvaer, CO B0202 P: 303.595.4747 F: 303.5954750 www.hpfirm.com
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Hon. Scott Gessler
June 18, 2014
Pege 2

6. Also according to the records of the Secretary of State posted on the TRACER
website, Ramirez for Colorado has received numerous delinquency notices from the office of the
Secretary of State regarding its delinguent filings, indicating penalty accruals aggregating in the
tens of thousands of dollars. Exhibit 1.

7, Pursuant to Colo, Const. art. XXVIII, §10(1), a candidate is personally liable for
penalties imposed on his candidate committee.

8 As pertinent to this Complaint, the Secretary of State’s TRACER website
indicates that Ramirez for Colorado has failed to file disclosure reports of its contributions and
expenditures due on the following dates (within 180 days priot to the filing of this Complaint):

January 15, 2014
May 5, 2014
May 19, 2014
June 2, 2014
June 16, 2014

S Pursuant to Colo, Const. art, XXVIII, §10(2)(a), Ramirez for Colorado and Robert
Ramirez are liable for penalties in the amount of $50 per day for each day that cach of the
disclosure reports listed in paragraph 8, above, were not fled by the close of business on the day

due, As of June 18, 2014 (the date of filing of this Complaint) these penalties have accrued as
follows:

January 15, 2014 report - 154 days — $7,700
May 5, 2014 report — 44 days — $2,200

May 19, 2014 report - 30 days ~ $1,500
June 2, 2014 report — 16 days — $800

June 16, 2014 report — 2 days — $100

The totel penalties due as of June 18, 2014, are, therefore, §$12,300 — with penalties continuing to

accrue at $50 per day for cach disclosure report listed above and each subsequent disclasurc
report due and not timely filed,

10.  Additionally, pursuant to C.R.S. §1-45-111.5(1.5)(d), an Administrative Law
Judge may — and is requested here to — order disclosure of the source and smount of any
undisclosed donations and expenditures.

WHEREFORE, Compleinant respectfully requests assessment of the appropriate penalty
against both Ramirez for Colorado and Robert Ramirez individually, entry of an order requiring
disclosure of the source and amount of sny undisclosed contributions and expenditures, and such
additional relief as may be deemed appropriate,

Colorado Secretary of State s
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Hon. Scolt Gesgler
June 18, 2014
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Bdward T, Rbfuey #6748
Heizer Paul LLP

2401 15™ Street, Suite 300
Denver, CO 80202

Phone: 303-376-3712
Fax: 303-595-4750

Email: eramey@hofirm.com

_g_ém:wfaﬂ—a )&')V"—

Elizabetl{ Ann Geisleman, Complainant

Colorado Secretary of State PAGE &
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TRACER - Candidate Detail

colorag,

Sceretary of State, Scolt Gessler
Elections Division

Home | Buslness & Licensing |

TRAGER Hame TRACER N

Search * ¥

Resources

g:f:;t;htl Home » Search > Candldatas » Candidale and Candidale GCommitiae Datal
Learn to Use TRACER

Commitiss Replstration [ Registerad User Login |

Candidata Affidavit

Candidate Information - Election Year 2014

Elactions & Voting

Search Resources Rsﬂorts Quick Stats

Candidate and Candidate Committes Detall

To view athor cand)datas for this office, anlect name:
IRAMIREZ. ROBERT v]

Page 1 of 2

Press | AboutUs] Contact Us

9 Halp with Ihis page

Cempyian Finance Menue! (PDF)

Name: RAMIREZ, ROBERT Candidzts iD; msmiuo

Malling Address: 10354 W. 107TH CIRCLE Current Candidats Sintus: Active
WEBTMINETER, CO 80021 2014 Campaign Status; Acilve

Phena: WI-24-8414  Pax: Date Affidavil Flled: brteram4

Bmall: Jurisdiction; STATEWIDE

Web: Party: Republican

Has Acsepted Voluntary Bpsnding Limile; Mo Otfice: Colorado House

Dlaidel; Houas Disliic! 20
Candidate Committee Informatton
! Nimug AAMIREZ FOR COLORADD Commiites ID: 20085418210

Physical Address: 10384 W, 107TH QIRCLE Committae Typa: Cendldals Commllien
WEBTMINBTER CGQ 8d021 Blatun: Active

Malling Addraan: 10154 W, 107TH CIRCLE Date Reglalsred: 10082000
WEBTMINSTER CO 80021 Dals Tarminated)

Phonst 303-324-8414  FPax:

Wab: C DO0.CO

Purpoaes STATE HOUSE OF REPREBENTATIVES, REP FOR HOUSE DISTRICT 20

Ragistarad Agent: REPREEENTATIVE ROHERT RAMIREZ  Phones J03-324.8444 Emall; E i COL CO

|Financlal Summary

This data (8 currsni sn of: DECGEMBER 8, 2012 - REPORT OF CONTRIBUTIONS AND EXPENDITURES

Parlod and date: 193012012  Filad on; 1200772012

Election Cycle: 2012 STATE CANDIDATE 2 YZAR CYCLE 112132610 - f21812013)

Candidate Expanditurys; $0.00
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Commiiteo; Bagjirning Balance: $8,204,75 Lene Tolal Expenditures; 9290235
Plus Total Conttibiutions; $83,120.83 Leus Tolal Loans Repaid; $0.00
Plus Tolal Loans Recelved: $0.00 Ending Balanca: $5,352.03
Reporied non-manstary llsms not included above: ’
Hon Monatary Conlributions: §10,142.00 Non Monelery Expenditurae; $0.00
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— e ——— -
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TRACER - Cendidate Detail

Search | Accassibillty | Privacy statement | Terms of use
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Page 1 of 1

Colorado Sccretary of Stale
Blections Division

1700 Broadway, Sto. 200
Denver, CO 80290

Ph:  (303) 894-2200 x 6383
Fax:  (303) 8694861
www.sos.slale.co.us

Space Below For Office Use Only

CANDIDATE AFFIDAVIT
fArt. JOCVITI, Sec. 2(2) & 1-45-1(0(1), C.R.S)

» State, County, School District, and Special District Candidates file with the Secretary of State
* Municipal Candidates file with the Municipal Clerk

This affidavit certifies that , ROBERT RAMIREZ » @ member of the Republican political

party/organization (if applicable), am & candidate for the 2014 election, [Art, XXVIIL, Sec. 2(2)] for
the office of Colorade House, District House District 29,

I understand that campaign finance ectivities in Colotado are governed by Article XXVIII of the
Colorado Constitution, Article 45, Title 1 of the Colorado Revised Statutes (C.R.S.) (also known as the

Fair Campaign Practices Act (FCPA)), and the Secretary of State’s Rules Concerning Campaign and
Political Finance,

I further certify that I am familiar with the provisions of the Colorado Fair Campaign Practices Act
(FCPA) es required in §1-45-110 of the Colorado Revised Statutes,

Date; 03/19/2014

Physical Address of Candidate: 10354 W. 107TH CIRCLE
WESTMINSTER CO 80021

Mailing 10354 W, 107TH CIRCLE

Address: WESTMINSTER CO 80021

Business Phone;

Residence Phone: (303) 324-5414

FAX:

E-Mail Address: ROBERT.RAM]REZ@RAMIREZFORCOLORA.DO.COM
Web

Address:

3 PLAINTIFF'S
| EXHIBIY

S

Form: CPF | Revised 08/2011

http://tracer@gE,pg&grmg’gb&{&ﬁelReserved.ReportViewchebControLaxd?ReportSession=ai055u55... 6/17/2014
i i PAGE 9
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BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

Case No. OS 2014~
IN THE MATTER OF THE CAMPAIGN AND POLITICAL FINANCE VIOLATIONS

ALLEGED BY ELIZABETH ANN GEISLEMAN V. RAMIREZ FOR COLORADO
AND ROBERT RAMIREZ.

MOTION FOR CONTINUANCE

The undersigned Respondent, Robert Ramirez and his candidate committee,
Ramirez for Colorado, hereby moves this honorable Court to grant a continuance in the
above captioned compliant. As grounds for such motion Respondent states as follows:

1. A hearing on this complaint is presently set for July 2, 2014, at 9:00 a.m. at the
Office of Administrative Courts.

2. The undersigned Respondent has only recently been informed of the campaign
finance complaint, and requires additional time to seek competent legal counsel
and/or representation and prepare an appropriate defense to the allegations set
forth in the Complaint.

3. Pursuant to Colorado Constitution Article XXVIII, Section 9 (2)(a), Respondent
is entitled to an extension of up to thirty days upon the filing of a motion
requesting the same, or longer upon a showing of good cause.

Wherefore, Respondent respectfully requests that this Honorable Court continue the
hearing date for thirty days or more.

Respectfully submitted this 27th day of june, 2014,

Robert Ramirez

Ramirez for Colorado

10354 W. 107 Circle

Westminster, CO 80021

303-324-5414
robert.ramirez@ramirezforcolorado.com

RESPONDENT

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016 PAGE 10




Certificate of Mailing

This is to certify that on the 27th day of June, 2014, a true and correct copy of the above
and foregoing MOTION FOR CONTIUNANCE was sent by first class mail, postage
prepaid, and/or sent via facsimile or electronic transmission to the following:

Office of Administrative Courts
633 17th Street, 14th Floor
Denver, Colorado 80203

(303) 866-2000 phone

(303) 866-5909 fax

Complainant:
Elizabeth Ann Geisleman

6937 Dudley Drive
Arvada, Colorado 80004
(303) 550-0070 phone
Igeisleman@gmail.com

Counsel for Complainant:
Edward T. Ramey, Esq.
Heizer Paul LLP

2401 15th Street, Suite 300
Denver, Colorado 80021
(303) 376-3712 phone
eramey@hpfirm.com

Robert Ramirez

Colarado Secretary of State
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BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

Case No. 0S 2014-0015
IN THE MATTER OF THE COMPLAINT FILED BY ELIZABETH A. GEISLEMAN

REGARDING ALLEGED CAMPAIGN AND POLITICAL FINANCE VIOLATIONS
BY RAMIREZ FOR COLORADO AND ROBERT RAMIREZ.,

ENTRY OF APPEARANCE

COMES NOW the undersigned, Ryan R. Call, Esq., and hereby enters his appearance as
counsel on behalf of the Respondent, Robert Ramirez and Ramirez for Colorado, in the
above-captioned complaint.

Respectfully submitted this 12th day of August, 2014,

Ryan R. Call Reg. # 37207

Hale Westfall LLP

1600 Stout Street, Suite 500
Denver, Colorado 80202
Phone: 720-904-6010

Fax: 720-904-6020
rcall@halewesfall.com

Colorado Republican Committee
5950 8. Willow Drive, Suite 210
Greenwood Village, Colorado 80111
Phone: 303-758-3333

ryan@cologop.org

ATTORNEY FOR RESPONDENT

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016 PAGE 12




Certificate of Mailing
This is to certify that on the 12th day of August, 2014, a true and correct copy of the

above and foregoing ENTRY OF APPEARANCE was sent by first class mail, postage
prepaid, and/or sent via facsimile to the following:

Office of Administrative Courts:

1525 Sherman Street, 4th Floor
Denver, CO 80203
303-866-2000 phone
303-866-5909 fax

Attorney for the Complainant:

Edward T. Ramey, Esq.

Heizer Paul LLP

2401 Fifteenth Street, Suite 300
Denver, CO 80202
303-595-4747 phone
303-595-4750 fax

Respondent:

Robert Ramirez

Ramirez for Colorado
10354 West 107th Avenue
Westminster, CO 80021

Ryan R. Call, Esq.

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016 PAGE 13




BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

CASE NO. 0OS 20140015

STIPULATED AGENCY DECISION

IN THE MATTER OF THE COMPLAINT FILED BY ELIZABETH A. GEISLEMAN
REGARDING ALLEGED CAMPAIGN AND POLITICAL FINANCE VIOLATIONS BY
RAMIREZ FOR COLORADO AND ROBERT RAMIREZ

The parties to this proceeding, through their undersigned counsel, respectfully submit the
following Stipulated Agency Decision for entry by this Court:

1. Proceedings in this case.

1. Complainant Elizabeth A. Geisleman filed a Campaign Finance Complaint
against Respondents Ramirez for Colorado and Robert Ramirez with the Colorado Secretary of
State on June 19, 2014, The Complaint was referred to the Office of Administrative Courts on
the same date pursuant to Section 9(2) of Article XXVIII of the Colorado Constitution.

2, A hearing was initially set for this matter for July 2, 2014, Respondents filed a
Motion for Continuance of the hearing on June 30, 2014, the hearing was vacated, a setling
conference was held on July 1, 2014, and the hearing was rescheduled for August 12, 2014,

3. At the hearing on August 12, 2014, Complainant appeared through counsel,
Edward T. Ramey, and Respondents appeared through counsel, Ryan R. Call. Counsel advised
the Court that a stipulation had been reached and would be submitted to the Court for entry of a
Stipulated Agency Decision.

1I. Stipulations and Findings of Fact.

4, Ramirez for Colorado registered as a candidate committee with the Secretary of
State on October 9, 2009. The committee remained active as of the date of the hearing.

5. Robert Ramirez filed a candidate affidavit with the Secretary of State on March
19, 2014, stating that he was a candidate for election to the office of Colorado State
Representative from House District 29, and that he was familiar with the provisions of the
Colorado Fair Campaign Practices Act. Mr. Ramirez had previously been a candidate for the
same House District 29 seat in 2010 and 2012,

6. Notwithstanding the fact that he maintained an active candidate committee during
the time periods in question, no campaign finance reports were filed by Ramirez for Colorado

Colorado Secretary of State
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with the Secretary of State subsequent to the filing of December 6, 2012, until the initiation of
this proceeding. Numerous delinquency notices were issued to Ramirez for Colorado by the
Secretary of State. As pertinent to the 180 time period addressed by the Complaint filed in this
action, Ramirez for Colorado had not filed campaign finance reports due on January 15, May 5,
May 19, June 2, and June 16, 2014,

7. On August 11, 2014, on the eve of the hearing in this case, Ramirez for Colorado
filed campaign finance reports for each of the delinquent periods.

8. The campaign finance reports filed on August 11, 2014, by Ramirez for Colorado
indicate that there was no account activity, in terms of either contributions or expenditures, with
the exception of minor bank service charges, during the 180 period addressed by the Complaint
in this action. The reports indicate that Ramirez for Colorado maintained a fund balance during
this period of $1,000 or less, though counsel for Ramirez for Colorado advises the Court that the
negative balance reflected on the reports is inaccurate and that the account has an actual balance
of $102.90.

9. Ramirez for Colorado is currently seeking to terminate active status.

111, Stipulated Conclusions of Law.

10.  Pursuant to Section 10(2)(a) of Article XX VIII of the Colorado Constitution, a
penalty of $50 per day is to be imposed for each day that a statement or other information
required to be filed with the Secretary of State is not filed by close of business on the day due.

11. 8 CCR 1505-6, Rule 18.1.2, Scenario #2(d), however, provides for a reduction in
penalty to the total amount of the filer’s fund balance as of the date on which the delinquent
report(s) is filed, if the committee is promptly terminated.

12.  The parties concur that the reduction provided in 8 CCR 1505-6, Rule 18.1.2,
Scenario #2(d) is appropriate for application in this case.

1V. Conclusion and Judgment.

13.  The parties concur, and the Court so Orders, that Ramirez for Colorado, and
Robert Ramirez individually, are liable for a reduced penalty pursuant to Section 10(2)(a) of
Article X3{VIII of the Colorado Constitution and 8 CCR 1505-6, Rules 18.1.2 and 18.1.7 in the
amount of $102.90.

DONE AND SIGNED

MATTHEW E. NORWOOD
Administrative Law Judge

Colorado Secretary of State
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APPROVED

Edward T. Ramey Ryan R. Call
Counsel for Complainant Counsel for Respondents

Colorado Secretary of State
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BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

CASE NO. OS 2014-0015

FINAL AGENCY DECISION

IN THE MATTER OF THE COMPLAINT FILED BY ELIZABETH A. GEISLEMAN
REGARDING ALLEGED CAMPAIGN AND POLITICAL FINANCE VIOLATIONS BY
RAMIREZ FOR COLORADO AND ROBERT RAMIREZ

— N

Hearing in this matter was held August 12, 2014 at the Office of Administrative
Courts. Edward T. Ramey, Esq., appeared on behalf of the Complainant and Ryan
Call, Esq., appeared on behalf of the Respondents. At the hearing the parties agreed to
submit a stipulated agency decision for entry by the Administrative Law Judge. On
August 18, 2014 the parties filed their Stipulated Agency Decision. Based on the
Stipulated Agency Decision submitted by the parties, the Administrative Law Judge
hereby enters the following as the Final Agency Decision in this matter.

I Proceedings in this case.

1. Complainant Elizabeth A. Geisleman filed a Campaign Finance Complaint
against Respondents Ramirez for Colorado and Robert Ramirez with the Colorado
Secretary of State on June 19, 2014. The Complaint was referred {o the Office of
Administrative Courts on the same date pursuant to Section 9(2) of Article XXVIl1 of the
Colorado Constitution.

2. A hearing was initially set for this matter for July 2, 2014. Respondents
filed a Motion for Continuance of the hearing on June 30, 2014, the hearing was
vacated, a setting conference was held on July 1, 2014, and the hearing was
rescheduled for August 12, 2014.

3. At the hearing on August 12, 2014, Complainant appeared through
counsel, Edward T. Ramey, and Respondents appeared through counsel, Ryan R. Call.
Counsel advised the Court that a stipulation had been reached and would be submitted
to the Court for entry of a Stipulated Agency Decision.

. Stipulations and Findings of Fact.

4, Ramirez for Colorado registered as a candidate committee with the
Secretary of State on October 9, 2009. The committee remained active as of the date of
the hearing.

Colorado Secretary of State
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5. Robert Ramirez filed a candidate affidavit with the Secretary of State on
March 19, 2014, stating that he was a candidate for election to the office of Colorado
State Representative from House District 29, and that he was familiar with the
provisions of the Colorado Fair Campaign Practices Act. Mr. Ramirez had previously
been a candidate for the same House District 29 seat in 2010 and 2012,

B. Notwithstanding the fact that he maintained an active candidate committee
during the time periods in question, no campaign finance reports were filed by Ramirez
for Colorado with the Secretary of State subsequent to the filing of December 6, 2012,
until the initiation of this proceeding. Numerous delinquency notices were issued to
Ramirez for Colorado by the Secretary of State. As pertinent to the 180 day time period
addressed by the Complaint filed in this action, Ramirez for Colorado had not filed
campaign finance reports due on January 15, May 5, May 19, June 2, and June 16,
2014,

7. On August 11, 2014, on the eve of the hearing in this case, Ramirez for
Colorado filed campaign finance reports for each of the delinquent periods.

8. The campaign finance reports filed on August 11, 2014, by Ramirez for
Colorado indicate that there was no account activity, in terms of either contributions or
expenditures, with the exception of minor bank service charges, during the 180 day
period addressed by the Complaint in this action. The reports indicate that Ramirez for
Colorado maintained a fund balance during this period of $1,000 or less, though
counsel for Ramirez for Colorado advises the Court that the negative balance reflected
on the reports is inaccurate and that the account has an actual balance of $102.90.

9. Ramirez for Colorado is currently seeking to terminate active status.

M. Stipulated Conclusions of Law.

10.  Pursuant to Section 10(2)(a) of Article XXVIll of the Colorado Constitution,
a penalty of $50 per day is to be imposed for each day that a statement or other
information required to be filed with the Secretary of State is not filed by close of
business on the day due.

11. 8 CCR 1505-6, Rule 18.1.2, Scenario #2(d), however, provides for a
reduction in penalty to the total amount of the filer's fund balance as of the date on
which the delinquent report(s) is filed, if the committee is promptly terminated.

12. The parties concur that the reduction provided in 8 CCR 1505-6, Rule
18.1.2, Scenario #2(d) is appropriate for application in this case.

A Conglusion and Judament.

13. The parties concur, and the Administrative Law Judge so Orders, that
Ramirez for Colorado, and Robert Ramirez individually, are liable for a reduced penalty
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pursuant to Section 10(2)(a) of Article XXVIII of the Colorado Constitution and 8 CCR
1505-6, Rules 18.1.2 and 18.1.7 in the amount of $102.90.

DONE AND SIGNED

September 15, 2014.

ATTHEW E. NORWOOD
Administrative Law Judge

CERTIFICATE OF SERVICE

| certify that a true and correct copy of the above FINAL AGENCY DECISION
was served upon the parties listed below by electronic mail, courier pickup or by placing
same in the U.S. Mail, postage prepaid, at Denver, Colorado to:

Edward T. Ramey, Esq.

2401 Fifteenth Street, Suite 300
Denver, CO 80202

Ryan Call, Esq.

1600 Stout Street, Suite 300
Denver, CO 80202

And via electronic transmission to:
Mr. Stephen Bouey

Colorado Dept. of State
stephen.bouey@sos.state.co.us

Dated: September / K?U‘M.

S

Office-of Administrative Courts
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STATE OF COLORADO OFFICE OF
ADMINISTRATIVE COURTS

1525 Sherman Street, 4th Floor
Denver, Colorado 80203

Complainant:
Campaign Integrity Watch Dog
V.

Respondent:
Pat Broe 4 COURT USE ONLY -

Attorneys for: Pat Broe Case Number: 0S2014-0046

Jason Dunn #33011

BrROWNSTEIN HYATT FARBER SCHRECK, LLP
410 Seventeenth Street, Suite 2200

Denver, Colorado 80202-4437

Phone Number: 303.223.1100
FAX Number: 303.223.1111

E-mail: jdunn@bhfs.com

STIPULATION AND JOINT MOTION FOR ENTRY OF STIPULATED JUDGMENT

Pursuant to Office of Administrative Courts Procedural Rule 15, and Colorado Rule of
Procedure 54, Complainant Campaign Integrity Watchdog and Respondent Pat Broe jointly
move for entry of a Stipulated Judgment in the form attached hereto,

The parties hereby stipulate as follows:

1. Respondent mgde contributions to the Colorado Republican Party Independent

Expenditure Committee totaling one thousand dollars or more during the calendar year 2014 and
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did not report such contributions to the Colorado Secretary of State during the time period
required by Section 1-45-107.5(9)(a) of the Colorado Revised Statutes.

2. Respondent agrees to pay a civil penalty in the amount of fifty (50) dollars to the
Colorado Secretary of State, pursuant to Colo. R. Conceming Campaign and Political Finance
18.1.2. scenario 2.

3. The parties’ Stipulation is subject to approval by the Administrative Law Judge,
and shall become binding upon the parties hereto (without any right to appeal or review) upon
such approval. In the event the Administrative Law Judge does not approve this Stipulation, the
parties are not bound by the terms of this Stipulation and shall retain all rights, claims, and
defenses available to them in this action.

In support of this Motion, and pursuant to Office of Administrative Courts Procedural
Rule 19, the parties hereby notify the Administrative Law Judge that they have reached an
agreement to settle this action subject to, and in accordance with, the terms set forth above and in

the proposed Stipulated Judgment.

Dated this day of January, 2015.

CAMPAIGN INTEGRITY WATCHDOG

By:

Matthew Arnold

PRO SEFOR COMPLAINANT

BROWNSTEIN HYATT FARBER SCHECK, LLP

By: __ s/Jason R. Dunn
Jason R. Dunn, #33011

Colorado Secretary of State
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ATTORNEYS FOR RESPONDENT

STATE OF COLORADO OFFICE OF
ADMINISTRATIVE COURTS

1525 Sherman Street, 4th Floor
Denver, Colorado 80203

Complainant:

Campaign Integrity Watch Dog
V.

Respondent:

Pat Broe

« COURT USE ONLY ~

Attorneys for: Pat Broe

Jason Dunn #33011

BROWNSTEWN HYATT FARBER SCHRECK, LLP
410 Seventeenth Street, Suite 2200

Denver, Colorado 80202-4437

Phone Number: 303.223,1100
FAX Number: 303.223.1111
E-mail: jdunn@bhfs.com

Case Number: 0S52014-0046

[PROPOSED] STIPULATED JUDGMENT

The parties have stipulated to the entry of this Stipulated Judgment to resolve all matters

in dispute in this action between them.

THEREFORE, IT IS ORDERED AS FOLLOWS:

Findings of Fact

The following findings of fact are based upon the parties’ stipulation:
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1. Respondent made contributions to the Colorado Republican Party Independent
Expenditure Committee totaling one thousand dollars or more during the calendar year 2014 and
did not report such contributions to the Colorado Secretary of State during the time period and in
the manner required by Section 1-45-107.5(9)(a) of the Colorado Revised Statutes.

2. Respondent agrees the Colorado Secretary of State shall be paid the sum of fifty
(50) dollars as a penalty for the stipulated violation.

Judgment

1. The parties’ agreed-upon civil penalty of fifty (50) dollars is a reasonable and
appropriate penalty for the stipulated violation.

2. A civil penalty in the amount of fifty (50) dollars is hereby imposed upon the
Respondent, pursuant to Colo. R. Concerning Campaign and Political Finance 18.1.2, scenario
2.

3. The Respondent the amount of the civil penalty shall be remitted to the Colorado
Secretary of State within thirty (30) days of the date of mailing of this Judgment.

4, This decision is final under Colo. Const. art. XXVIII, § 9(2)(a) and C.R.S. § 24-4-

106(11). Pursuant to the parties’ stipulation, the parties waive any right to appeal or review.

Done and Signed
January _ , 2015

ROBERT N. SPENCER
Administrative Law Judge
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STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
1525 Sherman Straet, 4 Fioor, Denver, Colorado 80203

IN THE MATTER OF THE COMPLAINT FILED BY
CAMPAIGN INTEGRITY WATCHDOG REGARDING
ALLEGED CAMPAIGN AND POLITICAL FINANCE
VIOLATIONS BY KENT JOLLEY, PAT BROE, BRETT
JOLLEY, CAROL BURT, TERRENCE STEVINSON,
LARAMIE ENERGY II, LLC, W. BRUCE KOPPER, AND
ROBERT HUFFAKER

A COURT USE ONLY 4

CASE NUMBERS:

0OS 2014-0045, 46, 47, 48,
49, 50, 51, and 521

FINAL AGENCY DECISION

Complainant, Campaign Integrity Watchdog (CIW), alleges that each
Respondent made a contribution of $1,000 or more to the Colorado Republican Party
Independent Expenditure Committee and failed to report that donation to the Secretary
of State as required by § 1-45-107.5(9), C.R.S. of the Colorado Fair Campaign Practice
Act (FCPA). Hearing of the complaint is scheduled for February 26, 2015.

Stipulated Facts

On February 9, 2015, CIW and each Respondent filed a Stipulation and Joint
Motion for Entry of Stipulated Judgment. In those stipulations, the parties agree to the
following facts:

1. Each Respondent made a contribution to the Colorado Republican Party
Independent Expenditure Committee {Committee) totaling one thousand dollars or more
during the 2014 calendar year.

2. Although the Committee timely reported the contribution to the Colorado
Secretary of State in a publicly available filing, the Committee did not inform the
Respondents that upon making a contribution of one thousand dallars or more during
the 2014 calendar year, each Respondent incurred a duty to file an individual donor
report to the Secretary of State pursuant to FCPA § 1-45-107.5(8)(a).

1 The complaints against all elght respondents ware consolidated for hearing.
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3. As a result, Respondents did not timely file individual donor reports.
However, upon learning of the filing reguirement Respondents promptly complied by
submitting individual donor reports to the Secretary of State including full disclosure of
the contributions made to the Committee.

The parties also stipulate that the appropriate sanction for these violations of § 1-
45-107.5(8) is $50 per Respondent.

Discussion

FCPA § 1-45-107.5(9)(a) imposes a duty upon “any person” who donates $1,000
or more during a calendar year for the purpose of making an “independent expenditure”
to report the donation to the Secretary of State. A “person” includes natural persons as
well as committees and other organizations or group of persons. Colo. Const. art.
XXVIll, § 2(11). An “independent expenditure” is an expenditure made for the purpose
of expressly advocating the election or defeat of a political candidate, but which is not
controlled by or coordinated with the candidate. Colo. Const. art. XXVIil, §§ (2)(8)(a)
and (9). In addition to the duty imposed upon the donor, the FCPA also imposes a duty
upon the donee to file a report of the donation with the Secretary of State. Section 1-
45-107.5(7), C.R.S. Thus, the law requires both the donor and the donee to report the
same donation.

The parties agree that the Committee, as donee, filed the required report, but the
Respondents, as donors, did not file their reports until after becoming aware of CIW’s
complaint. Failure to comply with a reporting obligation imposed by the FCPA subjects
the party who failed to file the report to a civil penalty of up to $50 per day for every day
the report is late. Colo. Const. art. XXVIIl, § 10(2); FCPA § 1-45-111.5(1.5)(c).
However, the ALJ has the discretion to issue “any appropriate order” allowed by law.
Colo. Const. art. XXVII!, § 9(2). That discretion includes the ability to impose a penalty
less than the maximum amount, or indeed no penalty at all if warranted by the
circumstances. Patterson Recall Committes, Inc. v. Patterson, 209 P.3d 1210, 1218-19
(Colo. App. 2008).

The ALJ agrees with the parties that the minimum penalty of $50 per Respondent
is appropriate. There was no intent by Respondents fo conceal their donations and, by
virtue of the Committee’s filings, all essential facts regarding the donations were already
publicly available.

Initial Decision

The parties’ Stipulation is accepted and their Joint Motion for Entry of Stipulated
Judgment is granted. Each Respondent shall pay a civil penalty of $50 to the Secretary
of State, Campaign Finance, within 30 days of the date of mailing of this decision. The
hearing scheduled for February 26, 2015 is vacated.

Done and Signed
February 10, 2015

ROBERT N. SPENCER
Administrative Law Judge

2
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CERTIFICATE OF SERVICE

| certify that | have served a true and correct copy of the above FINAL AGENCY
DECISION by depositing same in the U.S. Mail, postage prepaid, at Denver, Colorado
addressed to:

Jason R, Dunn, Esq.

Brownstein Hyatt Farber Schreck, LLP
410 17" Street, Suite 2200

Denver, CO 80202-4432

Chantell Taylor, Esq.

Hogan Lovells US, LLP

1200 Seventeenth Street, Suite 1500
Denver, Colorado 80202

Campaign Integrity Watchdog
P.O. Box 372464
Denver, CO 80237

and
Suzanne Staiert
Deputy Secretary of State

1700 Broadway, Suite 270
Denver, CO 802890

this day of February 2015,

Court Clerk
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Wayne W. Williams Invoice 20155007704
Colorado Secretary of State SL:“DMB Z%fgg:g
1700 Broadway Suite 200 s
Denver, CO 80290
Bill To: Remit To:
COLORADO SECRETARY OF STATE
1700 Broadway Suite 200
Denver, CO 80280
For Inquiries Call: 303-894-2200
For Billing Questions Only: 303-894-2200 Ext 6107
Job Number Customer 1D Shipping Mathod Payment Terms Master No.
20150324Y Net 80 4,075,818
Ordered Jtam Number Descriptlon Unit Price Ext. Price
1| 74 FCPA Penally $50.00 $50 00
ALJ FINAL AGENCY DECISION
F
=CEIVED
MAR 2 4 2015
5 ELECTIONS
Q\Q —('(D%Z‘ SECRETARY OF STATE
Doc IDI:, "“1 g:!t!!anj“mm'imj I!!!ﬂlﬂ"!ﬂ’!lﬂl 5' mlmm
Type: lnvoica - Pad
Candidate/
Committes.
Total $50.00
Payment Amt $0.00
Amount Due $50.00

For proper credit, please reference your invoice number ( 20155007704

} on your check.

If no reference is made, your check may be returned and your bill will remain outstanding.
After 60 Days all accounts that are past due will be sent to the State'sCentral Collection Agency.
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STATE OF COLORADO OFFICE OF
ADMINISTRATIVE COURTS

1525 Sherman Street, 4th Floor
Denver, Colorado 80203

IN THE MATTER OF THE COMPLAINT FILED BY
CAMPAIGN INTEGRITY WATCHDOG REGARDING
ALLEGED CAMPAIGN AND POLITICAL FINANCE
VIOLATIONS BY CITIZENS FOR RESONABLE
RATIONAL & RESPONSIBLE GOVERNANCE

« COURT USE ONLY -

Attorneys for the Respondent:

Ryan R. Call #37207

Allan Hale #14885

Richard A. Westfall #15295
Peter J. Krumholz #27741

HALE WESTFALL, LLP
1600 Stout Street, Suite 500
Denver, Colorado 80202

Phone Number: 720-904-6010

FAX Number: 720-904-6020

E-mail: rcall@halewestfall.com
ahale@halewestfall.com
rwestfall@halewestfall.com
pkrumholz@halewestfall.com

Case Number: 0852016-0018

ENTRY OF APPEARANCE

Ryan R. Call and the Jaw firm of Hale Westfall, LLP, hereby enters an appearance as counsel for
Citizens for Reasonable Rational & Responsible Governance in the above-captioned matter.

Respectfully submitted this 13th day of October, 2015.

HALE WESTFALL, LLP

By: _/s/ Ryan R. Call

Ryan R. Call, #37207

Colorado Secretary of State
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CERTIFICATE OF SERVICE

I certify that on this 13th day of October, 2016, 1 electronically filed a true and correct
copy of the foregoing ENTRY OF APPEARANCE with the Office of Administrative Courts via

CaseConnect, and served or sent a copy via email to the following:

Office of Administrative Courts
1525 Sherman Street, 4% Floor
Denver, CO 80203

Matthew Arnold

P.O. Box 372464

Denver, CO, 80237

Email: campaignintegritywatchdog@gmail.com
Pro Se for Campaign Integrity Watchdog

Matthew D. Grove, Esq.

Assistant Solicitor General

Colorado Department of Law

Public Officials Unit, State Services Section

1300 Broadway, 6th Floor

Denver, CO 80203

Email: matt.grove@state.co.us

Attorneys for Colorado Secretary of State Wayne Williams

/s/ Ryan R. Call

Ryan R. Call

Colorado Secretary of State
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STATE OF COLORADO OFFICE OF
ADMINISTRATIVE COURTS

1525 Sherman Street, 4th Floor
Denver, Colorado 80203

IN THE MATTER OF THE COMPLAINT FILED BY
CAMPAIGN INTEGRITY WATCHDOG REGARDING
ALLEGED CAMPAIGN AND POLITICAL FINANCE
VIOLATIONS BY CITIZENS FOR RESONABLE

RATIONAL & RESPONSIBLE GOVERNANCE ~ COURT USE ONLY -~
Attorneys for the Respondent: Case Number: 0S2016-0018
Ryan R. Call #37207

Allan Hale #14885

Richard A. Westfall #15295
Peter J. Krumholz #27741

HALE WESTFALL, LLP
1600 Stout Street, Suite 500
Denver, Colorado 80202

Phone Number: 720-904-6010

FAX Number: 720-904-6020

E-mail: rcall@halewestfall.com
ahale@halewestfall.com
rwestfall@halewestfall.com

pkrumholz@halewestfall.com

MOTION FOR CONTINUANCE
AND REQUEST FOR SCHEDULING AND STATUS CONFERENCE

Citizens for Reasonable Rational & Responsible Governance (“CRRRG” or
“Respondent”), through its undersigned counsel, respectfully moves this Honorable Court to
vacate the currently scheduled hearing and grant a continuance in the above-captioned maiter.

As grounds for such motion, the Respondent states:
1. Undersigned counsel certifies under Colo. R. Civ. P, 121, Section 1-15(8) that he did confer

with Matt Arold, pro se Complainant on behalf of his wholly owned limited liability
company and alter ego “Campaign Integrity Watchdog” (“CIW”) before filing this motion.
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Undersigned counsel has been informed that the Complainant is not opposed to the motion
to vacate the current scheduled hearing.

2. A hearing on this campaign finance complaint is presently set for Monday, October 17,
2016 at 9:00 a.m. in the Office of Administrative Courts.

3. Undersigned counsel has only recently been informed of the Complaint, and requires
additional time to review the claims and prepare an appropriate defense to the allegations
set forth in the Complaint, as well as respond to the Complainant’s inappropriate requests
for discovery.

4, Pursuant to Colo. Const. art. XXVIII, Section 9(2)(a), Respondent is entitled to an
extension of up to thirty days upon the filing of a motion requesting the same, or longer
upon a showing of good cause.

Wherefore, the Respondent respectfully requests that the scheduled hearing be vacated,
and that in lieu of a new hearing date being set, a status and scheduling conference be set with the
Court within thirty days to consider an appropriate briefing schedule and case management order
to govern the proceedings in this case.

Respectfully submitted this 13th day of October, 2015.
HALE WESTFALL, LLP

By: _/s/ Ryan R. Call
Ryan R. Call, #37207
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CERTIFICATE OF SERVICE

I certify that on this 13th day of October, 2016, I electronically filed a true and correct
copy of the foregoing MOTION FOR CONTINUANCE AND REQUEST FOR SCHEDULING
AND STATUS CONFERENCE with the Office of Administrative Courts via CaseConnect, and
served or sent a copy via email to the following:

Office of Administrative Courts
1525 Sherman Street, 4 Floor
Denver, CO 80203

Matthew Arnold

P.O. Box 372464

Denver, CO, 80237

Email: campaignintegritywatchdog@gmail.com
Pro Se for Campaign Integrity Watchdog

Matthew D. Grove, Esq.

Assistant Solicitor General

Colorado Department of Law

Public Officials Unit, State Services Section

1300 Broadway, 6th Floor

Denver, CO 80203

Email: matt.grove(@state.co.us

Attorneys for Colorado Secretary of State Wayne Williams

/s/ Ryan R_Call
Ryan R. Call
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STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
1525 Sherman Street, 4" Floor, Denver, Colorado 80203

CAMPAIGN INTEGRITY WATCHDOG,
Complainant,

A courT use onLY A

V.

CITIZENS FOR REASONABLE RATIONAL & | CASE NUMBER:
RESPONSIBLE GOVERNANCE,
Respondent. 0S 2016-0018

ORDER VACATING HEARING AND NOTICE TO SET

This matter comes hefore the Administrative Law Judge on the Motion for
Continuance and Request for Scheduling and Status Conference, filed by the
Respondent on October 13, 2016. The motion seeks a continuance of the hearing on
the merits that was originally scheduled in this matter for October 17, 2016 and is
unopposed by Complainant. Based on a review of the motion and the case file In the
above-referenced matter, and pursuant to Colorado Constitution Art. XXVII, sec.
9(2)(a), it is ordered that:

1. The hearing scheduled in this matter for October 17, 2016 is vacated.

2, There will be a telephonic setting conference on October 28, 2016 at 10:15
a.m., for the purpose of selecting a hew date for the hearing on the merits in this matter
and scheduling a case management conference. Parties should notify the Office of
Administrative Courts (telephone: 303-866-5626) prior to the date of the setting
conference of the telephone number at which they wish to be contacted.

DONE AND SIGNED
October [ ’Z , 2016

“

‘MATTHEW E. NORWOOD
Administrative Law Judge

Colorado Secretary of State
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CERTIFICATE OF SERVICE

| certify that a true and correct copy of this ORDER VACATING HEARING AND
NOTICE TO SET was served via electronic transmission and U.S. Mail to:

Ryan R. Call, Esq.

Hale Westfall, LLP

1600 Stout Street, Suite 500
Denver, CO 80202

rcall @ halewestfall.com

Campaign Integrity Watchdog
P.O. Box 372464
Denver, CO 80237

campaignintegritywatchdog @ gmail.com

on this ]a day of October, 2016 /M /LD/
o b

Office of Administrative Codris

Colorado Secretary of State
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STATE OF COLORADO
Department of State

1700 Broadway
Suijte 250
Denver, CO 80290

September 29, 2016

Matthew Azer, Director

Office of Administrative Courts
1525 Sherman Street, 4th Floor
Denver, CO 80203

Wayne W. Williams
Secrefary of State
Suzanne Staiert
Deputy Secretary of State
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Re: In the Matter of Campaign and Political Finance Violations alleged by John K. Andrews Jr,

v. Compassion and Choices Action Network

In accordance with Section 9(2)(r) of Article XXVIII of the Colorado Constitution, I am referring the
above-referenced complaint to your office for assignment to an administrative law judge. Qur office

received the original complaint on September 28, 2016.

We expect the parties to direct all future pleadings and correspondence to your office.

Sincerely,

Suzanne Staiert
Deputy Secretary of State

Enclosure

Ce: Re ent
Compassion and Choices Action

Complainant’s Counsel

Scott E. Gessler

Network Klenda Gessler & Blue, LLC
4155 E. Jewell Ave., Suite 200 1624 Market Street, Suite 202
Denver, CO 80222 Denver, CO 80202
M:Ini Niurﬁalorado SeareterpabState mgr‘rw (303) 8694867
A i . Web Site le.co.
Faxm " W@‘Shpalgn ﬁgﬁm November 18, 2015 l!-fmiilI adminisimtion szs“”?::u;:.ﬂ:
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Submit Original to: If faxing or emaillng, original must follow within 5 calendar days :"_-_;‘.; .‘-’?.

Colorado Secretary of State Phone: 303-894-2200 @, -

Campalgn Finance FAX: 303-865-4861 =, N

1700 Broadway, Sufte 200 Email: cpfhelp@sosstate.cous e =
- — TN

RECEIVED "t 5% =

— =

SEP 9 § 2016Your complaint must ba typad or written separately and attached to this form. :_ca‘ -

* Denotes Required Field - =/

ELECTIONS
YBEORERARWG O 8IWNEBon about the person filing the complaint (complainant)
* Full Name: John K. Andrews Jr.

Below Space For Office Use Only
Campalgn Finance Complaint Cover Sheet

*Malllng Address; 71565, Verbena Way, Centennlal, CO 80112. DIRECT ALL COMMUNICATIONS TO UNDERSIGNED COUNSEL.

*Telephone Number; 720-839-6637 Emall Address: sgessler@klendagessierblue.com

Counsel's Information - If you are represented by counsel, you must provide the following:

Attorney's Name: Scott E. Gessler Telephona Number: (720) 835-6637

Law Firm: Klenda Gessler & Blue, LLC

Malling Addrass: 1624 Market Street, Sulte 202, Denver, CO 80202

Respondent’s Information - Informatlon about the persen alleged to have cammitted the violation:

% Eyll Name: Compasslon and Cholces Action Network

¥pailing Address: 4155 E. Jewell Ave., Sulte 200, Denver, Colorado 80222

*Telephane Number; (303) 639-1202 Email Address: Unknown

Brlefly summarize the allegations made In the attached complaint.

For purposes of Colorado campalgn finance law, Propasition 106 became a ballot Issue on April 28, 2016. Compassion and Cholces
Action Network {"CCAN") has a major purpose of supporting Proposltion 106, and It has made cantributions and expenditures in
excess of $4,500,000 to support Propasition 106. But CCAN has failed to register as an lssue committee, and it has falied to file any
contribution and expenditure reports. CCAN must reglster as a committee and report its contributions and expenditures,

By submitting this form, with the attached complaint, | hereby certify that | wish to Initiate a lawsult against the named
raspondentis). | am aware of the procedure outlined in and know

section 9{2)(a) of Article XXVIIi of the Colorado Constitution,
that by flling this complaint | will be required to appear at a hearlng within 15 days of the referral of the complaint, to prove my
clalms by a preponderance of the evidence. | understand that the Secretary of State's office will not conduct an Investigation or

be involved In any way after the complaint Is transmitted to the Office of Administrative Courts, if this complaint Is found to be
frivalous, graundiess, or vexatlous, | may be required to pay attorney's fees.

*Comp]alnant's Slgnature: T’)—? A.M. Wﬂ- Date: m

Counsel's Signature {required If applicable):

Date; |9/28/2016

Page 1 af1 l Print Form ﬂ Colarado Secretary of State Form CPF-39, rev, 5/8/2013
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BEFORE THE SECRETARY OF STATE
STATE OF COLORADO
CASE No. 05-2016-
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IN THE MATTER OF THE COMPLAINT FILED BY JOHN K. ANDREWS,
REGARDING ALLEGED CAMPAIGN AND POLITICAL FINANCE
VIOLATIONS BY COMPASSION AND CHOICES ACTION NETWORK

E

Introduction

This campaign finance complaint is brought against Compassion and Choices Action
Network (“CCAN™) because that organization failed to file as an issue committee, even
though it has spent millions to suppott Proposition 106. CCAN has served as a conduit to
hide the true soutce of over $4.5 million dollats in contributions. This flood of undisclosed
money is over 90% of all contributions made to support Proposition 106, and it dwatfs
CCAN'’s past operating revenues.

Parties and Jurisdicton

1. John K. Andrews, Jt. is a registered Colorado elector. His mailing address is
7156 8. Vetbena Way, Centennial, Colorado 80112.

2. Compassion and Choices Action Network (“CCAN”) is a nonprofit

corpotation operating in Colotado. Its main office is located at 4155 E. Jewell Ave., Suite
200, Denver, Colorado 80222,

3. Jurisdiction is proper undet Colo. Const. Art. XXVIII, § 9(2).
Factual background

4. Proposition 106 seeks to amend Colorado statute to legalize suicide under
certain circumstances. Following a motion for reheating, the Colorado Title Board fixed the
ballot title and submission clause on Apxil 28. 2016.

5. For putposes of Colorado campaign finance law, Proposition 106 became 2
ballot issue on Apsil 28, 2016 under CR.S. § 1-45-108(7)(a)(T).

0. “Yes on Colorado End of Life Option” registered as an issue committee
under Colorado law on May G, 2016. On May 13, 2016 it amended its registration, renaming
itself “Yes on Colorado End of Life Options” (referred to as the “End of Life Committee”
ot the “Committee”). It again amended its registration on June 1, 2016.
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7. The End of Life Committee received its first conttribution from CCAN on
May 6, 2016, in the amount of $500,000. For its first contribution report on May 16, 2016,
the End of Life Committee repotted receiving a total of $500,000 in monetary contributions,
all of which came from CCAN. It also received $12,455 in non-monetary conttibutions, of

which $11,955 came from Choices and Compassion (an organization connected with

CCAN) and another $500 from CCAN.

8. During its existence, the End of Life Committee has raised §4,946,038, of
which $4,500,500 has come from CCAN, as follows:

Date Monetary | Non-Monetary
Contribution | Contribution
May 6, 2016 $500,000
May 9, 2016
June 7, 2016 $3,750,000
Septemnber 8, 2016 $250,000

9. In addition, Compassion and Choices has contributed approximately $178,878
in non-monetary contributions, as follows:

Date Non-Monetary
Contribution

May 6, 2016 §50
May 6, 2016 $49
May 11, 2016 $11,856
June 3, 2016 $17,932
June 6, 2016 §315
September 14, 2016 $129,288
September 14, 2016 $3,242
September 14, 2016 $11,785
September 14, 2016 $315
September 14, 2016 §514
September 14, 2016 $1,105
September 14, 2016 $2,219
September 14, 2016 §85
September 14, 2016 $64
Septemnber 14, 2016 $59

10.  ‘These numbers ate likely incorrect, because the End of Life Cornmittee’s
conttibution and expenditure reports contain numerous etrors involving non-monetary
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contributions and expenditures made by CCAN and Compassion and Choices. For example,
the Committee’s reports show:

* CCAN made $815 in non-monetary expenditures on behalf of the End of Life
Committee, but the Committee failed to report those as non-monetary
contributions;

* Compassion and Choices -- and several for-profit companies — made §14,382 in
non-monetaty expenditures on behalf of the End of Life Committee, which failed
to report corresponding non-monetary contributions;

* Compassion and Choices made §11,856 in non-monetary contributions for
“professional services” on May 11, and another non-monetary contribution of
$17,932 for employee setvices on June 3, 2016. But the End of Life Committee
reported no non-monetary employee service contributions for most of June, all of
July, and all of August, followed by a §129,288 non-monetaty contribution on
September 14, 2016. Upon information and belief, the End of Life Committee did
not lay off or fire all employees for the months of June, July, and August, and
then suddenly increase its labor costs in September; and

* The End of Life Committee repotted §14,697 in non-monetaty contributions that
have no corresponding non-monetaty expenses.

11.  Although the End of Life Committee’s total monetary and non-monetary
contributions may be incorrect, reported numbers show that CCAN contributed
approximately 91% of all contributions to the End of Life Committee. Any errors in the
Committee’s reporting does not materially alter this large percentage of contributions.

12.  Although the End of Life Committee’s total monetary and non-monetary
contributions may be incortect, tepotted numbers show that Compassion and Choices
conttibuted approximately 4% of all contributions to the End of Life Committee. Any errors
in the Committee’s repotting does not materially alter this percentage of contributions.

13.  Overall, the issue committee donots’ true identities were hidden for 95% all
contributions to the End of Life Committee, because neither CCAN nor Compassion and
Choices publicly disclose their donors.

14.  Based on reported revenue and expense numberts, CCAN’s §4,500,500
contribution teptesents the overwhelming amount of its expenses for 2016. CCAN’s federal
tax returns show the following revenue numbers for each fiscal year (from July 1st until June
30th of each year) as follows:
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Year Revenue Expenses
2009-2010 $385,365 $420,666
2010-2011 $295,884 $238,734
2011-2012 $305,659 $104,673
2012-2013 $808,413 $834,232
2013-2014 $323,390 $118,593
2014-2015 $3,019,976 $370,964

Average $876,979 $347,979
High $3,019,976 $370,964

15.  Inaddition to providing the vast majority of funding for the End of Life

Committee, CCAN is closely connected Committee in the additional following ways.

* ‘The two otganizations share the same address at 4155 E. Jewell Ave., Suite 200,

Denver, Colorado 80222;

* The two organizations share the same office space;

* CCAN frequently publicizes and endorses the Committee’s activities on the web
site CCAN shares with Compassion and Choices; and

* Both organizations share the same policy objectives.

16. CCAN is also closely connected to Compassion and Choices:
* Both organizations list www.compassionandchoices.org as their web site;
* The two otganizations share the same address;

* The two organizations share office space;

* The two organization list one another as “affiliated organizations” on their IRS

tax returns;

* “Compassion and Choices Magazine” publishes information about both

Compassion and Choices and CCAN. Upon information and belief, the magazine
publicizes CCAN’s activities with CCAN’s consent;

* The Compassion and Choices Action Network donation page appeats on the
Compassion and Choices web site; and
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* The two otganizations identify one another as affiliated otganizations in their tax
teturns.

17.  In the Summer, 2016, edition of “Compassion and Choices Magazine,”
CCAN publicly stated that it is “Advancing” a “Ballot Initiative” in Colorado.

18.  On the CCAN donation page, located on the Compassion and Choices
website, CCAN has solicited conttibutions specifically to “conduct ballot campaigns.”

19.  Colotado’s Proposition 106 is the only ballot initiative in any state in 2016.

20.  Colotado’s Proposition 106 is the only ballot initiative that CCAN is
advocating for in 2016.

21.  CCAN is a highly sophisticated organization that has spent over $4.5 million
dollars to suppott Proposition 106.

22.  CCAN is capable of spending substantial sums to hire legal and accounting
help in order to comply with Colotado’s campaign finance laws. For example, the End of
Life Committee has spent nearly $27,000 in legal fees alone.

23.  CCAN’s refusal to register and file as an issue committee is a flagrant and
willful violation of Colorado’s campaign finance laws.

FIRST Claim for Relief
(Failure to File as an Issue Committee
Colo. Const. Art. XVIII §2(10) and C.R.S. § 1-45-108(3.3))

24.  The complainant incotporates all previous allegations.

25.  On April 28, 2016, the effort to pass a ballot initiative legalizing medical
suicide became a ballot issue for campaign finance purposes under C.R.S. § 1-45-108(7)(2)()-

26.  Under Colo. Const. Art. XXVIII § 2(10)(a) an issue committee is formed
when any “group of two ot mote petsons ... has a major putpose of suppotting or opposing
a ballot issue or question” ot “has accepted or made contributions or expenditures in excess
of two hundred dollars to suppott or oppose any ballot issue or ballot question.”

27.  CCAN has a major putpose of supporting Proposition 106.

28.  CCAN has made contributions or expenditures in excess of two hundred
dollars to support Proposition 106.

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016 PAGE 41



29.  CCAN become an issue comimittee no later than May 6, 2016, when it
contributed $500,000 to the End of Life Committee.

30. CCAN was required under C.R.S. § 1-45-108(1)(a)(I) to register as an issue
committee with the Colorado Secretaty of State.

31.  Under C.R.S. § 1-45-108(3.3) CCAN was requited to register as an issue
comrnittee within 10 days of teceiving a contribution or making an expenditure to support
Proposition 106.

32. Under C.R.S. § 1-45-108(3.3) the deadline for tegistration was no latet than
May 16, 2016.

33. CCAN failed to register as an issue committee.

Second Claim for Relief
(Failure to File Issue Committee Reports
Colo. Const. Art. XVIII §2(10) and C.R.S. § 1-45-108(1(a)(I))

34.  The Complainant incorporates all previous allegations.

35.  Asan issue committee, CCAN was required to file contributions and
expenditure reports on:

*  May 16, 2016;

* May 31, 2016;

* June 13, 2016;

*  June 27, 2016;

*  August 1, 2016;

* September 6, 2016; and

* September 19, 2016.

36. CCAN failed to file any issue committee repotts.

37. By failing to file any reports, CCAN is liable for a fine of $50 per day for each
day a report is late.
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38.  As of this Complaint filed on September 28, 2016, CCAN must pay the
following fines:

Report Due Report Due | Days [ Daily Fine Total Fine
Date Late
Committee Registration 16 May 2016 135 £50 $6,750
Contribution & Expenditure 16 May 2016 | 135 $50 $6,750
Conttibution & Expenditure 31 May 2016 120 $50 $6,000
Contribution & Expenditure 13 June 2016 | 107 $50 $5,350
Contribution & Expenditure 27 June 2016 93 $50 $4,650
Contribution & Expenditure 1 Aug 2016 58 $50 $2,900
Contribution & Expenditute 6 Sep 2016 22 $50 $1,100
Contribution & Expenditure 19 Sep 2016 9 $50 $450
Total 679 $400 $33,950
Prayer for Relief

39.  The Complainant requests that the Court order the Proponents to register as
an issue committee and complete all other necessary filings.

40.  The Complainant requests that the Court order CCAN to pay a fine of $50

per day for failure to register as an issue committee, and §50 per day for each day a report
has not been filed.

41.  The total fine is $33,950 and will continue to accrue at §400 per day.
42,  The Complainant requests all other relief as just and proper.
Respectfully submitted this 28th day of September, 2016.

KLENDA GESSLER & BLUE,

By: ___ s/ Seott E. Gessh

Scott E. Gessler
sgesslet@klendagesslerblue.com
Steve Klenda
sklenda@lklendagesslerblus.com
1624 Matket St., Ste. 202
Denver, CO 80202

Phone: (720) 432-5705

Counsel for Jobn K. Andrews, Jr.
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STATE OF COLORADO

QOFFICE OF ADMINISTRATIVE COURTS
1525 Sherman Street, 4 Floor Denver, Colorada 80203

Campaign Integrity Watchdog (CIW) -

VS,
Alliance for a Safe and Independent Woodmen Hills (ASIWH)

A COURT USE ONLY A

Altarmay or Party Wilhout Atternev Name and Address):

O Matt Nawe: _Arnold Mo s CASE NUMBER:
company _Campalgn Integrity Walchdog

Addrass P.0. Box 372464 082015-0014
cly Danver san _CO  zp _80237

Phone #: 303-885-5533 Emal: _campaignintegrilywatchdog@amall.com

Fax #: AltnyReg. _

SUBPOENA TO PRODUCE

To: Custodian of Records, American National Bank, 15 W Cimarron Straet,_Colorado Springs, CO 80903

_You are ordered to:

Q Attend and give testimony at a 0 deposition, O hearing at the Office of Administrative Courts at
(address) on
(date) at (time), as a witness for
(name of party) in this action. If for a deposition, the
means of recording will be by O shorthand reporter, O video, O audio.

OR
O Attend, Produce, and give testimony at a (1 depasition, L] hearing at the Office of Administrative
Couris, at (address), on
{date) at {ime), as a witness for

{name of party) in this action; If for a depaosition, the means of
recording will be by O shorthand reporter, 0 video, 03 audio; and PRODUCE the foliowing books,

papers and documents, whether in physical or electronic form, or tangible things now in your possession,
custody or contral:

Date and time of production:
Unless otherwise agreed lo in writing by all parties and privilege holder or holders and the person
subpoenaed, production must be made no sooner than 14 days from the date of service of this subpoena
and no later than {date and time).

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016 PAGE 44




OR

Xl Produce the following books, papers and documents, whether in physical or slectronic form, or
tangible things now in your possession, custody or control {attach a separate sheet if necessary):

1. All financial records of the Alliance for a Safe and Independent Woodmen Hills {ASIWH) organization,
including any records of payments made by any party on behalf of the organization for any purpose,
during the period 8 August 2014 through 1 May 2015, inclusive; including, but not limited to:
¢ Monthly bank statements for any/all accounts from which payments were made
¢ |mages of checks written from each account for the requested period;

» |mages of deposit slips and attached items deposited for each account.

2. All financial records of Sarah Brittain Jack and/or Sarah Jack & Assoclates, during the period
between 9 August 2014 through 1 May 2015, inclusive; Including but not limited to:
s Monthly bank stalements for any/all accounts from which payments were made
« Images of checks written from each account for the requested period;
= Images of deposit slips and attached items deposited for each account.

Place of production: Date and time of production: Unless otherwise
agreed to in writing by all parties and privilege holder
or holders and the person subpoenaed, production
must be made no sooner than 14 days from the date

of service of this subpoena and no later than

Via E-mail to:
campaignintegritywatchdog@gmail.com 3

Copy by mall to:

Campalgn Integrity Watchdog
P.O. Box 372464 (date and time)
Denver, CO 80237 "

Notice form:

If this subpoena is served for production of records or a tangible thing, see the attached important notice
which sets out portions of Colorade Rule of Civil Procedure 46 concerning protections for subpoenaed
persons and the requirements for production of records and tangible things.

Identity of parties:
The following are the names of the parties in this action and the names, addresses, phone numbers and
e-mail addresses of the attorneys for the parties and of any parties who have entered appearances
without an attorney:

Name: Address Phone number: | Emal! Address
Campaign Integrity | P.O, Box 372464 303-995-5533 campaignintearitywatchdog@amail.com
Watchdog (CIW) Denver, CO 80237 _
Alliance for a Safe | 407 S. Tejon Sfr. 719-589-7300 rqardner@rsalaw.net
and Independent Sulte C
Woodmen Hills Colorado Springs,
(ASIWH) CO 80903

407 S. Tejon Str. 719-699-7309 rgardner@rsglaw. net
Robert Gardner Suite C
(Atty for ASIWH) Colorado Springs,

CO 80803

“The party and the party’s atlorney who are serving this subpoena:

Campalgn Integrity Watchdog, Matt Arnold pro se for Campaign Integri

Dated:

l—g-15"
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AFFIDAVIT OF SERVICE

| declare under oath that, } am 18 years or older and not & party lo the action and thal | served the attached

Subpoena on (Person named in this Subpoena or name
of agent served)in {County)

{Stale} on {date) at the following location:
Check one:

Ll By handing It to a person idenlified to me as

or by leaving it with the named person who refused service.

O | attempted to serve the person named in this subposna on occasions but have not been able to locale
the named person.

Check one:
O Private Process server
O Shenf, County

Fee § Mileage $

Signature of Process Server

Name (Prin! or type)

My Commission Expires:

Notary Public /Depuly Clark Date

WAIVER OF SERVICE

| hereby waive Personal Service and accept service of this subpoena by mailffax.

Dale

Signature

Phone Day:,

Phona Evening:
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NOTICE TO SUBPOENA RECIPIENTS
(when production of records or tangible things is sought )

Protecting a Person Subject to a Subpoena. (required by Colorado Rule of Civil Procedure 45(c))

(1} Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for
issuing and serving a subpoena must take reasonable steps to avoid imposing undue burden or
expense on a person subject to the subpoena. The issuing Administrative Law Judge ("ALJ")
must enfarce this duty and impose an appropriate sanction, which may include lost earnings and
reasonable attorney’s fees, on a party or attorney who fails to comply.

(2) Command to Produce Records or Tanglble Things.

(A) Attendance Not Required. A person commanded to produce records or fangible things
need not attend in person at the place of production unless also commanded to attend for a
deposilion, hearing, or trial.

(B) For Production of Privileged Records.

(i) If a subpoena commands production of records from a person who provides services subject to
one of the privileges established by C.R.S. § 13-90-107, or from the records custodian for that
person, which records pertain to services performed by or at the direction of that person
(“privileged records”), such a subpoena must be accompanied by an authorization signed by the
privilege holder or holders or by an ALJ order authorizing production of such records.

(1} Prior to the entry of an order for a subpoena to obtain the privileged records, the ALJ shall
consider the rights of the privilege holder in such privileged records, Including an appropriate
means of notice to the privilege holder or holders or whether any objection to production may be
resolved by redaction.

(i) if a subpoena for privileged records does not include a signed authorization or ALJ order
permitting the privileged records to be produced by means of subpoena, the subpoenaed person
shall not appear to testify and shall not disclose any of the privileged records to the party who
issued the subpoena,

{C) Objections. Any pariy or the person subpoenaad to produce records or tangible things may
submit 1o the party issulng the subpoena a written objection to inspecting, copying, testing or
sampling any or all of the materials. The objection must be submitied before the earlier of the
time specified for compliance or 14 days after the subpoena is served. If objection is made, lhe
party issuing the subpoena shall promptly serve a copy of the objection on all other parties. If an
objection [s made, the party issuing the subpoena Is not entitled to inspect, copy test or sample
the materials except pursuant to an order of the ALJ whom subpoena was issued. If an objection
Is made, &t any time on notice to the subpoenaed person and the other parties, the party Issuing
the subpoena may move the Issuing ALJ for an order compeliing production.

{3) Quashing or Modifying a Subpoena.

(A) When Required. On motion made promptiy and in any event at or before the time specified in
the subpoena for compliancs, the issuing ALJ must quash or modify a subposna that:

(i} falls to allow a reasonable time to comply;
(Ii) requires a person who is neither a party nor a party's officer to attend a deposition in any

county other than where the person resides or Is employed or transacts his business in person or
at such other convenlent place as is fixed by an order of ALJ;
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(iil) requires disclosure of privileged or ather protected matter, if no exception or waiver applies; or
(iv} subjects a person to undue burden.

{B) When Permitted. To protect & persan subject to or affected by a subpoena, the issuing ALJ
may, on motion made promptly and in any event at or before the time specified In the subpoena
for compliance, quash or madify the subpoena If it requires:

(i) disclosing a trade secret or other confidential research, development, or commercial
infarmation; or

(ii} disclosing an unretained expert's opinion or information that does not describe specific matters
in dispute and results from the expert's study that was not requested by a party,

(C) Specifying Conditions as an Alternative. In the circumstances describad in Rule 45(c){3){B),
the court may, instead of quashlng or modifying a subpoena order attendance or production
under specified conditions if the issuing party:

(i) shows a substantial need for the testimony or material that cannot be otherwise met without
undue hardship; and

(i) ensures that the subpoenaed person will be reasonably compensated.
Duties in Responding to Subpeena. (required by Colorado Rule of Clvil Procedure 45(d))
(1) Producing Records or Tanglble Things.

{A) Unless agreed in writing by all parties, the privilege holder or holders and the person
subpoenaed, production shall not be made until at least 14 days after service of the subpoena,
accept that, in the case of an expedited hearing pursuant to these rules or any statute, in the
absence of such agreement, production shall be made only at the place, date and time for
compliance set forth in the subpoena; and

(B) If not objected to, a person responding to a subpoena o produce records or tangible
things must produce them as they are kept in the ordinary course of business or must organize
and label them to correspond to the categories in the demand and must permit inspection,
copying, testing, or sampling of the materials.

(2) Clalming Privilege or Protection,

(A) Information Withheld. Unless the subpoena is subject to subsection (c){2)(B) of thls Rule
relating to production of privileged records, a person withholding subpoenaed information under a
claim that it Is privileged or subject to protection as trial-preparation material must;

(1) make the claim expressly; and

{il} describe the nature of the withheld records or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced In response to a subpoena Is subject to a
claim of privilege or of protection as trial-preparation material, the person making the claim may
notify any party that received the information of the claim and the basis for it. After being notified,
a party must promptly return, sequester, or destroy the specified information and any copies it
has; must not use or disclose the information untll the claim is resolved; must take reasonable
steps lo retrieve the information if the party disclosed it before being notified; and may promptly
present the information to the court under seal for a determination of the claim. The person who
produced the information must preserve tha informatlon until the claim is resolved.
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STATE OF COLORADO OFFICE OF
ADMINISTRATIVE COURTS

1525 Sherman Street, 4th Floor
Denver, Colorado 80203

IN THE MATTER OF THE COMPLAINT FILED BY
CAMPAIGN INTEGRITY WATCHDOG REGARDING
ALLEGED CAMPAIGN AND POLITICAL FINANCE
VIOLATIONS BY THE ‘ALLIANCE FOR A SAFE
AND INDEPENDENT WOODMEN HILLS’ (ASIWH)

POLITICAL COMMITTEE ~ COURT USE ONLY =«
Attorneys for the Respondent: Case Number: 0S2015-0014
Ryan R. Call #37207

Allan Hale #14885

Richard A. Westfall #15295
Peter J. Krumholz #27741

HALE WESTFALL, LLP
1600 Stout Street, Suite 500
Denver, Colorado 80202

Phone Number: 720-904-6010

FAX Number: 720-904-6020

E-mail: rcall@halewestfall.com
ahale@halewestfall.com
rwestfali@halewestfall.com
pkrumholz@halewestfall.com

MOTION TO QUASH SUBPOENAS

Certificate of Compliance

Undersigned counsel certifies under Colo. R. Civ. P. 121 that he did confer with Matt
Arnold, pro se Complainant on behalf of his wholly owned limited liability company and alter
ego “Campaign Integrity Watchdog,” before filing this motion. Undersigned counsel has been

informed that the Complainant is opposed to the relief requested.
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Objections Properly Filed

On November 13, 2015, undersigned counsel informed Arnold in writing of the
Respondent’s objections to these subpoenas in accordance with Rule 45(c)(2)(C) of the Colorado
Rules of Civil Procedure., Undersigned counsel objected to the three subpoenas on the grounds
that they *are not timely, appropriate, or proper while a motion to dismiss is pending; they
impose an unnecessary and undue burden on the respondents; they request documents, materials,
evidence and testimony that will not lead to the discovery of information relevant to a legitimate
campaign finance complaint; and they do not comport with the applicable rules of civil
procedure.”

In addition, Arnold was respectfully reminded that, “[d]espite having received clear
instruction regarding Judge Spencer’s position that further discovery was not appropriate when a
motion to dismiss is pending, together with his clear direction that he would not make any
rulings on any additional subpoenas, discovery requests, or subsequent motions to compel in
connection with this matter until afier the motion to dismiss has been ruled upon in late
December or early January, [Arnold] nevertheless caused Campaign Integrity Watchdog's
(CIW's) subpoenas to be served upon ANB Bank, UNB Bank, and Wells Fargo Bank on Friday,
November 6, 2015 - the very same afternoon of the status conference . . . .” In response to these
objections, Arnold would not agree to withdraw these subpoenas, nor did he offer to modify or
specify conditions as an alternative, nor agree to postpone these or any further discovery requests
until after a Motion to Dismiss is considered by this Court.

In addition to the opposition to this Motion to Quash Subpoenas already expressed in a

decidedly less than professional manner, the Complainant will also no doubt take exception to
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the fact that undersigned counsel has not entered an appearance on behalf of the banks named in
the three subpoenas that are the subject of this Motion, and may improperly attempt to assert that
neither the Respondent nor undersigned counsel has standing or grounds to object to these three
subpoenas served upon third parties. Nevertheless, Rule 45(c)(2}C) of the Colorado Rules of
Civil Procedure explicitly provides, in relevant part, that “Any party or the person subpocnaed to
produce records or tangible things may submit to the party issuing the subpoena a written
objection to inspecting, copying, testing or sampling any or all of the materials.” Colo. R. Civ.
P. 45(c)}(2)(C) (emphasis added). The rules of procedure applicable in this case &lso provide that
“[i]f an objection is made, the party issuing the subpoena fs not entitled to inspect, copy, test or
sample the materials except pursuant to an order of the court from which the subpoena was
issued.” Colo. R. Civ. P. 45(c}(2)(C) (emphasis added). Thus, absent an order from this Court
compelling discovery and the production of documents, none of the three banks subpoenaed are

under any obligation to respond or comply with the Complainant’s demands.

Motion to Quash Subpoenas
Pursuant to Colo. R. Civ. P. 45(c)(3), Alliance for a Safe and Independent Woodmen

Hills, a Colorado nonprofit corporation (*ASIWH” or the “Respondent”), by and through its
undersigned counsel, hereby moves to quash three subpoenas for the production of documents
served by Matt Arnold and Campaign Integrity Watchdog (“CIW”), his wholly owned limited
liability company and alter ego, upon the following entities in connection with the above-

captioned matter:
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Custodian of Records, American National Bank
15 W Cimarron Street, Colorado Springs, CO 80903

Custodian of Records; UMB Bank
101 N. Cascade Avenue, Colorado Springs, CO 80903

Custodian of Records, Wells Fargo Bank

90 S. Cascade Avenue, Colorado Springs, CO 80903

Further, the Respondent respectfully requests that the Court modify or update its Case
Management Order to provide clear and unambigucus guidelines for the Complainant and all
partics regarding the time, manner, and scope of discovery that would be appropriate in this case

to begin only after a Motion to Dismiss has been considered and ruled upon.

In support of this Motion to Quash Subpoenas, the Respondent states as follows:

This matter involves a campaign finance complaint by CIW against Alliance for a Safe
and Independent Woodmen Hills, a Colorado nonprofit corporation, that has been adjudged to be
and/or having sponsored a political committee that is required to be registered with the Colorado
Secretary of State. In connection with this campaign finance complaint, the Complainant has
filed three virtually identical subpocnas on three banks with branches in Colorado Springs
demanding the production of:

1. All financial records of the Alliance for a Safe and Independent Woodmen Hills

(ASTWH) organization including any records of payments made by any party on
behalf of the organization for any purpose during the period 9 August 2014
through 1 May 2015, inclusive; including but not limited to:

* Monthly bank statements for any/all accounts from which payments were made
* Images of checks written from each account for the requested period;

* Images of deposit slips and attached items deposited for each account.

4
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2. All financial records of Sarah Brittain Jack and/or Sarah Jack & Associates,
during the period between 9 August 2014 through 1 May 2015, inclusive;
including but not limited to:

* Monthly bank statements for any/all accounts from which payments were made
* Images of checks written from each account for the requested period;
* Images of deposit slips and attached items deposited for each account.

The financial records requested from these banks purport to be an attempt to provide a
basis to sustain the Complainant’s allegations that the Respondent failed to properly report
certaiq contributions and/or donations and failed to report certain expenditures and other
disbursements, including payments for attorney fees, court-ordered fines, penalties, and costs
alleged in the CIW Complaint relating “at least” to combined cases OS 2014-006, -0009, and -
0011, the related appellate proceeding 14CA1624 before the Colorado Court of Appeals, and
legal matters involving the recovery of legal fees and costs in connection with an civil action for
defamation involving ASIWH. While the campaign finance claims in the CIW Complaint are
without merit and based on a flawed reading and application of Colorado campaign finance law,
CIW already has or can readily obtain what it needs from the Respondent if Amold chooses to
pursue these claims before the Court. These subpoenas are not designed not to gather
discoverable information related to actual or legitimate claims, but rather are simply a fishing
expedition intended to harass and annoy the Respondent and other third parties, and to attempt to
obtain other and unrelated information via the discovery and campaign finance complaint

process that is beyond the scope and claims of this Complaint to be used by Arnold, CIW and/or

other persons associated with them for an improper purpose or purposes.
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I. The Subpoenas Are Undue and Unnecessary, therefore Quashing the Subpoena is
Required Pursuant to Colo. R. Civ. P. Rule 45 (c)(A)

The Colorado Rules of Civil Procedure applicable in this case require that a party
“responsible for issuing and serving a subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the subpoena.” Colo. R. Civ. P. 45(c)(1). The
imposition of an undue burden likewise furnishes grounds for quashing the subpoena. A
subpoena for the production of documents must be quashed or modified if such a demand
“subjects a person to undue burden.” Colo. R. Civ. P. 45(c}{A)(iv). Here, the subpoenas of bank
records—particularly those of Sarah Brittain Jack and Sarah B. Jack & Associates, LLC, who are
not partics to the Complaint—are undue and unnecessary. The Complainant already has certain
information regarding court fees and information regarding court costs, and information
reg':arding certain attorney fees in connection with the defamation action involving ASTWH that
provide the misguided basis for this Complaint, and the Complainant can readily obtain what it
needs from the Respondent in the form of admissions, stipulations, or relevant financial records
if the Court deems the legal basis for the Complaint to be legitimate or merit additional and
relevant discovery,

As the Complaint deals with the alleged conduct, alleged contributions and alleged
disbursements and expenditures of ASTWH, the Complainant does not provide any explanation,
basis or legal foundation for why the financial records of Sarah Brittain Jack and Sarah B. Jack
& Associates, LLC are related, necessary or relevant to the claims at issue in the Complaint.

It is unnecessary and burdensome for the Complainant to require these banks to incur
costs and staff time to obtain, compile, and copy potentially voluminous records and individual

copies of every check, and every attachment for every deposit covering a period of nearly ten
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months, when the Respondent has the relevant information and records, or can attest to the value
and amounts of the same via affidavit or stipulation, if deemed relevant for the purposes of the
actual allegations and legal arguments set forth in the Complaint.

II. _The Subpoenas are Overly Broad, Unreasonable, and Request Information and

Documents that Lack Relevance to Legitimate Campaign Finance Complaint
Claims

The subpoenas are particularly untenable given the status of each of the banks as third
parties to the CIW campaign finance Complaint, and are stunningly ambitious in their
overbreadth. The subpoenas are overbroad and unreasonable, as they purport to demand
financial records covering a span of nearly ten months, including bank statements, financial
records, copies of all individual checks and all individual deposit attachments and records of not
only the Respondent nonprofit corporation, but also the same financial records of a private
individual and a separate limited liability company, namely Sarah Brittain Jack and Sarah B,
Jack & Associates, LLC, who are not even parties to the Complaint. See Premier Election
Solutions, Inc. v. Systest Labs Inc., No.09-cv-01822-WDM-KMT, 2009 WL 3075597, at *5 (D.
Colo. Sept. 22, 2009) (holding that “[t]o the extent a subpoena sweepingly pursues material with
little apparent or likely relevance to the subject matter it runs the greater risk of being found
overbroad and unreasonable,” adding that subpoena recipient’s position as a third party
“entitle{d] [it] to consideration regarding expensc and inconvenience™); see also People ex rel.
MacFarlane v. Am. Banco Corp., 570 P.2d 825, 830 (Colo. 1977) (stating that subpoena’s
language must “exhibit such particularity of description that the person subpoenaed be able to
know what he is being asked to produce and that there be such particularity of breadth that good

faith compliance would not be unduly burdensome.™).
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A party is entitled toldiscovery that is “reasonably likely to lead to the discovery of
admissible evidence” and thus “rclevant” to the claims and defenses at issue. See Colo. R. Civ.
P. 26(b)(1). See also Bonanno v. Quizno's Franchise Co., LLC, 255 F.R.D. 550, 553 (D, Colo.
2009) (“[W]hen a request for discovery is overly broad on its face or when relevancy is not
readily apparent, the party seeking the discovery has the burden to show the relevancy of the
request.”); see also Berwick v. Hartford Fire Ins. Co., No. 11-CV-01384-MEH-KMT, 2012 WL
573939, at *4 (D. Colo. Feb. 21, 2012) (finding that subpoena request was “not limited . . . to the
matters alleged in this action” and denying motion to compel discovery in connection with it).

Here, these three subpoenas are not limited in time, subject, or scope to the claims,
allegations, or specific transactions identified and set forth in the CIW Complaint. In addition,
the substantive defects in the subpoenas derive directly from the flawed nature of the legal
claims that provide the basis for the underlying Complaint. Therefore, these subpoenas should
be quashed pursuant to Colo. R. Civ. P. 45(c)(1) and Colo. R. Civ. P. 45(d)(3)(A), and the
Complainant should be required to first demonstrate to the satisfaction of the Court the factual or
legal basis for why the financial records and documents requested—or any other similar request
for the production of documents, evidence, or testimony from the Respondent or from any other
third party—would be highly relevant to the allegations and claims actually asserted in the
Complaint, and how such relevant documents, evidence or testimony cannot be readily obtained
either from the Respondent or from other publicly available sources prior to permitting the
issuance or re-issuance of any further subpoenas and requests for discovery against third parties

in connection with this matter.
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III., The Subpoena Requests Documents Protected by ithe First Amendment
Privilege

The subpoena also should be quashed in that it inevitably seeks the production of
information protected from discovery by the First Amendment privilege. Numerous federal
courts, including the Tenth Circuit, have recognized an evidentiary privilege that operates to
forestall compelled discovery into confidential associational information. The privilege may be
invaoked “even if all of the litigants are private entities.” See Grandbouche v. Clancy, 825 F.2d
1463, 1466 (10th Cir. 1987); see also Perry v. Schwarzenegger, 591 IF.3d 1126, 1135 (9th Cir.
2009) (“Compelled disclosures concerning protected First Amendment political associations
have a profound chilling effect on the exercise of political rights.”).

Establishing the relevance of the requested information is insufficient to overcome the
First Amendment privilege;! the requesting party also bears the burden of demonstrating the
necessity of the information sought and the inability to obtain it from other sources. See
Grandbouche, 825 F.2d at 1466; see aiso Johnson v. Sch. Dist. No. 1 in Cnty. of Denver & State
of Colorado, No, 12-CV-02950-MSK-MEH, 2014 WL 717003, at *8 (D. Colo. Feb. 25, 2014)
(quashing subpoena, reasoning that “although Plaintiff demonstrates that the information she
seeks from [third party] is relevant to a central issue in her case, she fails to demonstrate that she
cannot obtain the information from other available sources™).

Here, the Complainant has failed to demonstrate that it cannot obtain the information it
seeks from other available sources. In addition, the subpoenas apparently seek information

regarding persons previously associated with the nonprofit corporation relating to the

! Certain courts have imposed a more stringent threshold showing and requiring the requesting
party first establish that the subpoenaed materials are “highly relevant” to the litigation. See
Perry, 591 F.3d at 1141.
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organization’s legal defense, internal operations, fundraising, the identity of supporters, and
other related matters. Such information is squarely within the protections of the First
Amendment privilege. See Perry, 591 F.3d at 1159; see also Independence Institute v. Gessler,
No. 10-cv-00609-PAB-MEH, 2011 WL 809781, at *2 (D. Colo. Mar. 2, 2011) (holding that “the
associational privilege applies to Plaintiff Institute’s internal associational activities, including
budgetary information, sources of financing, the identities of its contributors and the

corresponding amounts contributed.”).

WHEREFORE, and for all of the reasons stated above, the Respondent respectfully

requests that the three subpoenas served by CIW be quashed pursuant to C.R.C.P. 45(c)(3).

Dated this 16th day of November, 2015,

HALE WESTFALL, LLP

By: _/s/Ryan R Call
Ryan R. Call, #37207
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CERTIFICATE OF SERVICE

I certify that on this 16th day of November, 2015, I electronically filed a true and correct
copy of the foregoing MOTION TO QUASH SUBPOENAS with the clerk of Court via the
CaseConnect system and served via email upon the following:

Office of Administrative Courts
1525 Sherman Street, 4™ Floor
Denver, CO 80203

Matthew Arnold
P.0O. Box 372464
Denver, CO, 80237

Email: campaignintegritywatchdog@gmail.com

Pro Se for Campaign Integrity Watchdog

Matthew D. Grove, Esq.

Assistant Solicitor General

Colorado Department of Law

Public Officials Unit, State Services Section
1300 Broadway, 6th Floor

Denver, CO 80203

Email: matt.grove@state.co.us

Attorneys for Intervenor

Colorado Secretary of State Wayne Williams

Robert S. Gardner, Esq.

407 S. Tejon Street, Suite C
Colorado Springs, CO 80903
Email: rgardner@rsglaw.net
Prior Attorney for the Respondent

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016

/s/ Rvan R. Call

Ryan R. Call
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STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
1525 Sherman Street, 4™ Floor, Denver, Colorade 80203

IN THE MATTER OF THE COMPLAINT FILED BY
CAMPAIGN INTEGRITY WATCHDOG REGARDING
ALLEGED CAMPAIGN AND POLITICAL FINANCE
VIOLATIONS BY COLORADANS FOR A BETTER
FUTURE

A couRrT USE ONLY 4

CASE NUMBER:
OS 2014-0004

ORDER AWARDING ATTORNEY FEES

This order follows the ALJ's Final Agency Decision, dated February 25, 2015,
dismissing a complaint by Campaign Integrity Watchdog (CIW) that Coloradans for a
Better Future (CFBF) failed to report a contribution received and spending made to pay
court-ordered costs awarded to CIW's principal officer, Matthew Amold. In response to
CFBF's request for an award of attorney fees, the ALJ held an evidentiary hearing on
April 17 and May 19, 2015. The ALJ now awards CFBF $3,100 in attorney fees.

Discussion
The Standard for an Award of Attorney Fees

The Fair Campaign Practice Act (FCPA)} provides that a party in an action
brought to enforce the fair campaign practice laws shall be entitled to recover the party’s
reasonable attorney fees and costs if a claim or defense lacked substantial justification,
was interposed for delay or harassment, or if a party or attorney unnecessarily
expanded the proceeding by improper conduct. Specifically, FCPA § 1-45-111.5(2)
reads:

A party in any action brought to enforce the provisions of article XXVIII
of the state constitution or of this article shall be enfitled to the recovery
of the party’s reasonable attorney fees and costs from any attorney or
party who has brought or defended the action, either in whole or in
part, upon a determination by the office of administrative courts that
the action, or any party thereof, lacked substantial justification or that
the action, or any part thereof, was interposed for delay or harassment
or if it finds that an attorney or party unnecessarily expanded the
proceeding by other improper conduct, including, but not limited to,
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abuses of discovery procedures available under the Colorado rules of
civil procedure. Notwithstanding any other provision of this subsection
(2), no attorney fees may be awarded under this subsection (2) unless
the court or administrative law judge, as applicable, has first
considered the provisions of section 13-17-102(5) and (6}, C.R.S. For
purposes of this subsection (2), “lacked substantial justification” means
substantially frivolous, substantially groundless, or substantially
vexatious.

In interpreting similar language found in § 13-17-102(4), C.R.S., courts have said
that a claim or defense is frivolous if the proponent can present no rational argument
based on the evidence or the law to support it. W. United Really, Inc. v. Isaacs, 679
P.2d 1063, 1069 (Colo. 1984); Brown v. Silvern, 141 P.3d 871, 875 (Colo. App. 2005),
cert. denied. Similarly, a claim or defense is groundless if the proponent's allegations,
while sufficient to survive a motion to dismiss for failure to state a claim, are not
supported by any credible evidence at trial. /d. A vexatious claim or defense is one
brought or maintained in bad faith. /d. To prevail on a claim for attorney fees, the
claimant has the burden of proving the claim by a preponderance of the evidence.
Remote Switch Systems, Inc. v. Delangis, 126 P.3d 269, 275 (Colo. App. 2005).

Although FCPA § 1-45-111.5(2) does not specifically adopt the procedure for
determining a reasonable fee described in § 13-17-103, that section provides a useful
list of factors that may be considered, including (1) the extent of any effort made to
determine the validity of any action or claim before the action or claim was asserted; (2)
the extent of any effort made after the commencement of an action to reduce the
number of claims or defenses being asserted or to dismiss claims or defenses found not
to be valid within an action; {3) the availability of facts to assist a party in determining
the validity of a claim or defense; (4) the relative financial positions of the parties
involved; (5) whether or not the facts determinative of the validity of a party’s claim or
defense were reasonably in conflict; (6) the extent to which the party prevailed with
respect to the amount and number of claims in controversy; and (7) the existence and
terms of any offer of judgment or settlement.

As noted in § 1-45-111.5(2), if the party against whom attorney fees are sought is
not represented by an atiorney, the ALJ must consider § 13-17-102(6), which reads in
pertinent part;’

(6) No party who is appearing without an attorney shall be assessed
attorney fees unless the court finds that the pariy clearly knew or
reasonably should have known that his action or defense, or any part
thereof, was substantially frivolous, substantially groundless, or
substantially vexatious.

ClIW'’s Claims Were Substantially Groundless

In its complaint, CIW alleged that CFBF violated the FCPA in two ways. In its
First Claim for Relief, it alleged that CFBF failed to report the contribution it received to
pay $200.20 in costs imposed by the Denver District Court. In its Second Claim for

1 Section 13-17-102(5), which must also be considered, is not relevant to the facts of this case.

2
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Relief, CIW alleged that CFBF failed to report the money spent to pay those costs.
Neither claim was substantially justified by the facts.

As found in the ALJ's Final Agency Decision, CFBF's last campaign finance
report was not due to be filed until May §, 2014, and thus was subject to amendment
until that date. On January 22, 2014, CFBF notified the Secretary of State that it wished
to amend its report to disclose the $200.20 it used to pay the court-ordered costs.
Unfortunately, due to no fault of CFBF, the Secretary of State's reporting system was
unable to immediately accept that amendment. When the problem was fixed, the
Secretary of State formally accepted the amendment and it became public record
available from the Secretary’s TRACER reporting system.

When CIW filed its complaint on March 3, 2014, CFBF’'s amendment to its May
5" report was not yet available as a public record; therefore, CIW was not aware of it.
However, because CIW filed its complaint two months before the closing date for the
May 5" report, it could not be assured that CFBF would not file an amended report.
CFBF did, in fact, file an amended report which became a public record on March 6",
three days after CIW filed its complaint. At that point, CIW's complaint was substantially
groundless.

Specifically, CIW's First Claim for Relief was substantially groundless because
CFBF reported everything the law required. As noted in the ALJ's Order Denying
Motion to Reconsider Summary Judgment, FCPA § 1-45-108.5(1)(a) required that
CFBF report its contributions and the name and address of each person contributing
$20 or more. CFBF clearly satisfied this obligation because it reported the $200.20
contribution it received, identified Colorado Justice Alliance (CJA) as the contributor,
and provided CJA’s address.?

The Second Claim for Relief was also substantially groundiess because CFBF
reported that the $200.20 it received from CJA was used to pay “state fines and penalty”
ordered by the Denver District Court. CIW argues that this statement constituted a
violation of the FCPA because CFBF did not accurately report that the expenditure was
paid to Mr. Arnold, rather than to the district court. This is not a meaningful distinction.
The fact that CFBF reported the $200.20 expenditure as one made {o the Denver
District Court rather than to Mr. Arnold is inconsequential given that it was made in
response to the district court's order ta pay Mr. Arnold’s costs.

The lack of substance in CIW's complaint is underscored by the fact that the
payment at issue occurred a year-and-a-half after the election in which CFBF was
involved, and therefore clearly had no bearing whatever on that election. The purpose
of the FCPA is to limit the “disproportionate level of influence over the political process”
that wealthy contributors and special interest groups wield. Section 1-45-102, C.R.S.
Mr. Arnold’s complaint is clearly not a good faith effort to further the legitimate purposes
of the FCPA, but is nothing more than a game of “Gotcha.”

As required by the FCPA, the ALJ takes into consideration that CIW's
representative and alter ego, Matthew Arnold, is not an attorney. When an award of
fees is sought against a non-attorney, the ALJ will grant that award only if the non-

2 Motion for Summary Judgment, Ex. F, Sched, A.
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attorney “clearly knew or reasonably should have known® that his claim was
substantially frivolous, substantially groundless, or substantiaily vexatious. Sections 1-
45-141.5(2) and 13-17-102(6), C.R.S. This requirement is met by Mr. Arnold’'s
admission that prior to serving a subpoena duces tecum on CFBF on March 7, 2014, he
reviewed the “publicly disclosed reports on TRACER" and thus should have been aware
that CFBF filed an amendment to the May 5" report on March 6th.> Moreover, on
March 11, 2014, the Secretary of State's staff personally advised Mr. Arnold that
CFBF's amendment was publicly available.* Thus, he was personally aware within days
of filing his complaint that CFBF had in fact reported the $200.20 contribution and
expense. Moreover, in January 2015, CFBF's attorney sent Mr. Arnold a letter pointing
out that his claim lacked a factual basis because the allegedly missing information had
been reported.’ The evidence thus shows that Mr. Arnold continued to pursue his
complaint despite the fact that he knew or reasonably should have known that his
claims were substantially groundless.

The ALJ also takes judicial notice of Office of Administrative Court’s records
which show that as of February 5, 2015, the date that CFBF filed its motion for summary
judgment, Mr. Arnold personally or on behalf of CIW had filed no fewer than 35 fair
campaign practice act complaints.® Therefore, Mr. Arnold has far more experience in
litigating these types of cases than most Colorado attorneys. Given that level of
experience, it is reasonable to expect that he knows the requirements of the FCPA
including the consequences for filing a groundless complaint.

The ALJ concludes that an award of fees in favor of CFBF is appropriate
because the underlying facts are not in reasonable dispute, and CFBF completely
prevailed in its motion to dismiss both of CIW’s claims. Arnold had all the facts
necessary to know that his claims were substantially groundless as early as March 7,
2014, yet he persisted in prosecuting those claims for well over and spurned CFBF’s
January 5, 2015 request to dismiss the case. This is not a case where the relative
financial positions of the parties would caution against an award of fees. CFBF has
terminated its political activities and according to its last report filed with the Secretary of
State, has no bank balance. It is being represented in this case by its registered agent,
an attorney appearing pro bono. The ALJ has no information about the resources
available to CIW or Mr. Arnold, other than that CIW is Mr. Arnold’s closely held
corporation which he formed for the purpose of pursuing FCPA complaints. Finally,
although the FCPA encourages the “strong enforcement of campaign laws" (§ 1-45-102,
C.R.8.), nothing in the FCPA condones reckless or groundiess enforcement.

The ALJ has considered, but rejected, CIW's argument that no fees should be
awarded because CFBF's attorney is not being paid to represent CFBF in this action.
The ALJ addressed this argument in the Order Denying Motion to Reconsider Order
Quashing Subpoena, dated May 14, 2015, and adopts that rationale here. See, In re

? See CIW's Response to Mation for Summary Judgment, § 68, dated February 16, 2015.

4 3ge the Affidavit of Melissa Polk, an unmarked exhibit offered and accepted at the April 17* hearing.

5 See letter from Nickel to Arnold dated January 5, 2015, and Arnold’s e-mail response, dated January 9,
2015. This correspondence is an unmarked exhibit offered and accepted at the May 19™ hearing.

® A court may take judicial notice of its own records. Doyle v. People, 2015 CO 10, 11. As required by
CRE 201(e), the ALJ provided the parties notice at the May 19™ hearing of its intent to take judicial notice
of its records.
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Marriage of Swink, 807 P.2d 1245, 1248 (Colo. App. 1991) (allowing an award of
attorney fees where the attorney’s services were provided pro bono); and Zick v. Krob,
872 P.2d 1290, 1296 (Colo. App. 1993} (in holding that an attorney representing himself
was entitled to an award of fees, the court said, “the overriding reason for upholding the
fees awarded here is that plaintiffs’ claims were frivolous and groundless . . . the stated
purpose for awarding attorney fees in such situations is to address the problem of
increasing litigation which burdens the judicial system and interferes with the effective
administration of justice”).

Calculation of the Fee Award

[n calculating the amount of the award, the ALJ applies the “lodestar’ method.
Under the lodestar method, a court first determines the number of hours reasonably
expending on the litigation, and then multiplies that number by a reasonable hourly rate.
Mercantile Adjustment Bureau, LLC, v. Flood, 278 P.3d 348, 352 (Colo. 2012).

CFBF supports its claim for fees with an affidavit of its attorney, Andrew Nickel,
stating that he spent 40.5 hours, plus the time at the fee hearing, in defending CFBF
against CIW's groundless claims. However, a line-by-line review of Mr. Nickel's time
shows that approximately 17 hours were spent defending CIW's subpoena enforcement
action in Denver District Court. This was not time reasonably expended in defending
the FCPA complaint. The record shows that when CIW filed its complaint, CFBF did not
bother to appear in the administrative proceeding for nearly a year. In the meantime,
CIW subpoenaed CFBF's records and, when CFBF failed to respond, proceeded to
enforce the subpoena in district court. Only then did CFBF, through Mr. Nicke,
respond. Had CFBF filed its motion for summary judgment in March 2014 when it first
had notice of CIW’s complaint, the case would have been dismissed and the subpoena
enforcement action would not have occurred. Because CFBF neglected to do so, it
failed to mitigate its expense. It would not be fair to order CIW to pay the fees CFBF
incurred defending a subpoena enforcement action that it could easily have avoided.’

Mr. Nickel's affidavit also includes time spent preparing for and attending the
evidentiary fee hearing. However, a party is not automatically entitled to recover such
fees unless the defense of the party's request for fees lacks substantial justification.
However, CIW's defense of the fee award was not groundless. During the evidentiary
hearing, CIW successfully questioned the reasonableness of a significant amount of
hours claimed. Because the defense of CFBF's fee claim was not entirely groundless,
frivolous, or vexatious, the ALJ declines to award attorney fees for CFBF's time
pursuing the award.

The ALJ_therefore finds that only those hours actually expended in researching
and filing CFBF's successful motion for summary judgment, and reviewing and
responding to CIW’s motion for reconsideration, were reasonably expended on the
litigation. This amounts to 15.5 of the hours claimed on Mr. Nickel's affidavit.

According to Mr. Nickel's affidavit, his customary fee for the type of work involved
in this case is $200 per hour. CIW does not challenge that hourly rate, and the ALJ

7 The ALJ also has doubts about his authorily to award atiomeys fees incurred in defending a collateral
action in another jurisdiction.
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finds it to be reasonable. Multiplying the allowed 15.5 hours by Mr. Nickel's reasonable
hourly rate of $200 per hour yields a fee award of $3,100.

CFBF also seeks an award of fees for the time that another attorney, Mario
Nicolais, spent representing CFBF’s communications manager, Andy George. The ALJ
denies this request for fees in its enfirely because Mr. George is not a party to this
proceeding and Mr. Nicolais is not CFBF's attorney.?

Order

Matthew Arnold, acting as the representative of CIW, continued to prosecute his
complaint against CFBF after he knew or reasonably should have known that the claims
were substantially groundless. CFBF is thus entitled to an attorney fee award of $3,100
for its attorney's efforts in seeking and maintaining the dismissal of the complaint.
Because Mr. Arnold was personally responsible for pursuing the groundless complaint,
he is responsible for paying the fee award.

(N e

ROBERT N. SPENCER
Administrative Law Judge

Done and Signed
May 27, 2015

8 Mr. Nicolais apparently also participated in drafting CFBF's motion for summary judgment; however,
hecause Mr, Nicolais is not CFBF's attorney, the ALJ makes no award for his time.
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CERTIFICATE OF SERVICE

| certify that | have served a true and correct copy of the above ORDER AWARDING
ATTORNEY FEES by electronic mail and by depositing same in the U.S. Mail, postage
prepaid, at Denver, Colorado addressed to:

Andrew C, Nickel, Esq.
Bayer & Carey, P.C.
1660 Downing Street
Denver, CO 80218
anickel@bayerlaw.com

keckley@bayerlaw.com

Matthew Arnold

Campaign Integrity Watchdog

P.O. Box 372464

Denver, CO 80237
campaignintegritywatchdog@amail.com

and

Suzanne Staiert

Deputy Secretary of State
1700 Broadway, Suite 270
Denver, CO 80290

This 27" day of May, 2015.

[ owile f

Court Clerk
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BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

CASE NO. 0S5 2007-0003

ORDER AWARDING RESPONDENT’S ATTORNEYS FEES AND COSTS

IN THE MATTER OF THE COMPLAINT FILED BY COLORADO CITIZENS FOR
ETHICS IN GOVERNMENT REGARDING ALLEGED CAMPAIGN AND POLITICAL
FINANCE VIOLATIONS BY THE NORTHERN COLORADO VICTORY FUND and
COMMITTEE FOR THE AMERICAN DREAM

This matter is before the ALJ upon motion of the Committes for the American
Dream (CAD) for fees and costs assoclated with its defense of the Second Claim for
Relief. The motlon was granted by order dated May 18, 2007. CAD filed a Bill of Fees
and Costs seeking $8,955.00 In fees and $524.61 In costs, and Colorado Citizens for
Ethics in Government (CCEG) filed a memorandum in opposition, A hearing upon the
reasonableness of those fees and costs was held June 12, 2007. Having considerad
the partles' evidence and argument, the ALJ finds $2,722.44 to be a reasonable
allowance for CAD's feas and costs incurred in defending the second claim.?

Duty to mitigate

CCEG contends that CAD should be awarded little or nothing becauss it failed to
mitigate its expenses by promptly responding to CCEG's informal and formal discovery
requests, According to CCEG, it would have promptly dismissed the second claim once
it recelved the documentation it requested.

Although a court has discretion fo reduce a fee award if a parly failed to extricate
itself from a frivalous lawsuit at the earliest possible time, Ruffing v. Lincicome, 737
P.2d 440 (Colo. App. 1987), the ALJ does not find any unreasonable delay by CAD.
CCEG's complaint was flled February 22, 2007. CCEG then made an informal request
for discovery on February 28, 2007, and a formal request on March 6, 2007. CAD did
not produce the documents in question until the morning of the hearing, March 13,
2007. Given the substantial volume of documents produced, and the exceptionally
short time available for pretrlal preparation, the ALJ finds no unreascnable delay in
CAD's productlon of these documents,

Fees and costs up to point of dismissal of second claim
A party Is not automatically entitted to recover the expenses incurred In

! CAD's oral motion to smand o add fees Incurred lo prepare its biil of fees and costs was denied.
2 Allhough the authority for the award [s § 1-45-11 1.5(2), C.R.S., the ALJ applies as analogous case (aw
Interpreting simllar fee provisions in § 12-17-102, C.R.8. and C.R.C.P, 11.
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successfully pursuing a motion for sanctions. Instead, attorney fees may be awarded
only if the trial court determines that the defense to the motion lacked substantial
justification. Boulder County Comm’rs v. Krait Bldg. Contractors, 122 P.3d 1019, 1022
(Colo. App. 2005), Parker v. Davis, 888 P.2d 324 (Colo. App. 1994). Absent a finding
that the defense to a motion for fees lacks substantial justification, it is error to award
fees and costs incurred in challenging that defense. Kraft Bldg. Contractors, supra;
Foxley v. Foxley, 938 P.2d 455 (Colo. App. 1996).

CAD does not argue, and the ALJ does not find, that CCEG's opposition fa
CAD's motlon lacked substantial ustification. The ALJ thus disallows that portion of
CAD's fees and costs incurred after dismissal of the second claim on March 13, 2007.

Apportionment

Fees and costs incurred to defend a dismissed claim should not be awarded if
the work was useful in continuing litigation. See generally, Am. Water Dev. inc. v. City
of Alamosa, 874 P.2d 352, 382 (Colo. 1994)}determining a proper award of feas under
C.R.C.P. 41(a)(2) where the plaintiff voluntarily dismissed one of four claims).
Therefore, there must be a reasonable apportionment of the fees and costs between the
dismissed claim and the surviving claim. Further, In determining the appropriateness of
fees, it Is not reallstic to expect a trial judge to evaluate and rule on every entry, see Am.
Water Dev. Inc., 874 P.3d at 387 {clting Copeland v. Marshall, 641 F.2d 880, 803 (D.C.
Cir, 1980)). Rather, a “percentage cut’ has been endorsed as "a practical means of
trimming fat from a fee application.” See Am. Water Dev. Inc., 874 P.3d at 387,

CAD estimates that, generally, 50% of its prehearing expense was incurred In
analyzing and defending against the second claim, except for the day of hearing for
which it claimed 10%.? That would be a reasonable estimate {f none of the effort
involved In defending the second claim was useful to defend the first claim. The ALJ,
however, finds that some overlap did exist between the two claims, and therefore
apportions 40% of CAD's prehearing effort to the exclusive defense of the second claim,
and 10% for the day of hearing.

Other Considerations
CCEG does not dispute the reasonableness of the hourly rates of CAD's
attorney, nor does CCEG challenge any particular line item of the biil as unreasonable.
Award
CAD's fees and costs are awarded as follows:
Incurred prior to March 13, 2007: $6,300.00 (fees)  $62.34 (costs)
40% apportlonment $2,620.00 (fees)  $24.94 (costs)

 CAD claimed 70% allocation for Ihe preparation, conduct and costs of taking Ms. Taylor's depaosition.
The AL. reviewed the deposition and finds no more than 40% allocable exclusively to the defenss of the
sacond claim.
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Incurred on March 13, 2007: $1.775.00 (fees) % -0- (costs)
10% apportionment $ 177.50 (fees) § -0- (costs)
Sum of apportioned expenses:  $2,697.50 (fees)  $24.94 (costs)

Total Award of Fees & Costs: $2,722.44
CAD shall satisfy this award within ten business days of the mailing of this order.
Done and Signed

June 18, 2007 m

ROBERT NWR
AdministrativeTaw Judge

CERTIFICATE OF SERVICE

| hereby certlfy that | have served a true and correct copy of the above ORDER
AWARDING RESPONDENT'S ATTORNEYS FEES AND COSTS by placing same in
the U.S. Mall, postage prepaid, at Denver, Colorado to:

Digitally recorded in CR #2

Scott E. Gessler, Esq.
Hackstaff Gessler, LLC

1601 Blake Street, Suite 310
Denver, CO B0202

Chantell Taylor, Esq., Director

Colorado Citlzens for Ethics in Government
1630 Welton Strest, Suite 415

Denver, CO 80202

Jason B. Wesoky, Esq.
Brownsteln Hyatt & Farber, P.C.
410 17" Street, Suite 2200
Denver, CO B80202-4437

and

Willlam Hobbs

Secretary of State's Office
1700 Broadway, Suite 270
Denver, CO 80290

on thls'Zf_ day of June 2007,
/ /""_F.I %

Court Clefk___—
3

Colorado Secretary of State

Campaign Finance CLE - November 18, 2016 PAGE 69




RECEIVED
APR 2 3 2007

BEFORE THE SECRETARY OF STATE . 00
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DacID: 160018 Doc Date: 08/16/12
CASE NO. 0S 2007-0003  Type: Complaints
gz:::ﬁ:::é_ ded Decision - Coloragn Citizens for Elhics In Govemment

AGENCY DECISION and AMENDED ORDER OF DISMISSAL OF NORTHERN
COLORADO VICTORY FUND

IN THE MATTER OF THE COMPLAINT FILED BY COLORADO CITIZENS FOR
ETHICS IN GOVERNMENT REGARDING ALLEGED CAMPAIGN AND POLITICAL
FINANCE VIOLATIONS BY THE NORTHERN COLORADO VICTORY FUND and
COMMITTEE FOR THE AMERICAN DREAM

This matter is before Administrative Law Judge (ALJ) Robert Spencer upon the
complaint of Colorado Citizens for Ethics in Government (CCEG) that the Northern
Colorado Victory Fund (NCVF) and the Committee for the American Dream (CAD)
violated Article XXVII| of the Colorade Constitution and § 1-45-108, C.R.S. of the Fair
Campaign Practices Act (FCPA) by failing to file reports of electioneering
communications (Count I}; and that CAD violated Article XXVIlI and the FCPA by failing
to file itemized reports of membership contributions (Count I1).

Procedural History

The Secretary of State received CCEG’s complaint February 23, 2007. Pursuant
to Colo. Const. art. XXVIII, § 9, the Secretary of State forwarded the complaint to the
Office of Administrative Courts February 26, 2007. Hearing upon the complaint was
heid March 13, 2007. CCEG was represented by its Director, Chantell Taylor, Esq. and
by Jason Wesoky, Esq., Brownstein Hyatt & Farber, P.C. CAD and NCVF were
represented by Scott Gessler, Esq., Hackstaff Gessler, LLC. Per their joint request, the
parties were allowed ten days following the hearing to file written closing arguments.
Arguments were filed March 23, 2007, and the matter is now ripe for decision.

Prior to hearing, the parties verbaily agreed to voluntarily dismiss NCVF. The
verbal agreement was followed by a Stipulation for Dismissal filed March 29, 2007. In
response to that stipulation, the ALJ issued a Final Agency Order and Order of
Dismissal that was not clear that the dismissal was limited to NCVF, The ALJ corrects
that oversight by amending the Final Agency Order and Order of Dismissal dated March
30, 2007 to dismiss only the charges against NCVF,

During the hearing, CCEG made an unopposed motion to dismiss Count I
against CAD, which the ALJ granted. As a result, the only remaining charge is the
allegation in Count | that CAD failed to file required electioneering communication

reports.
Following the close of CCEG's case, CAD made a motion to restrict CCEG's
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case to the specific communications described in paragraph 9 of the complaint, and to
dismiss any allegation by CCEG related to communications not described in the
complaint. The ALJ granted the motion. CCEG then moved to amend the complaint to
add several allegations involving electioneering communications regarding other
candidates. Because the motion to amend came during trial, the amendment was not
one of right, but could only be granted by leave of the court. C.R.C.P. 15(a). Although
motions to amend are to be freely granted when justice so requires, the proposed
amendment alleged several new violations unrelated to those charged in paragraph 9.
Coming as it did during the hearing, the amendment wouid have unduly prejudiced
CAD's ability to defend against the new allegations. The ALJ therefore denled the
motion to amend and limited CAD's allegations to those stated in the complaint. Polk v.
Denver Dist. Ct., 849 P.2d 23, 26 {Colo. 1993)(In ruling on a motion to amend, the court
must consider the totality of the circumstances by balancing the policy favoring the
amendment of the pleadings against the burden which granting the amendment may
impose on the other parties).

Issue

CAD is a political committee registered with the Secretary of State. During the
2006 election cycle, it spent money buying television advertisements opposing the
Democratic candidate for House District 52, Rep. John Kefalas. Between the dates of
October 25 and November 4, 2006, CAD spent over $28,000 for 568 such ads in the
Fort Collins area, which includes House District 52. Because the ads opposed Rep.
Kefalas by name, were broadcast to voters in his district, and were broadcast within 60
days of the general election, they were “electioneering communications” within the
meaning of Colo. Const. art. XXVIil, § 2(7)(a). The issue is whether the ads were
excepted from the definition of electioneering communications as communications
“made by persons in the regular course and scope of their business,” and if not, whether
CAD reported its spending on the communications as required by Colo. Const. art.
XXVIII, § 6(1), § 1-45-108(1)(a)(Il!), C.R.8., and the Secretary of State's regulations.

Findings of Fact
CAD’s anti-Kefalas ads

1. CAD is a political committee registered with the Colorado Secretary of
State. Its primary purpose is to support candidates for political office who have a pro-
business and pro-property rights agenda, and to oppose those who do not.

2. CAD was estabiished by the Colorado Association of Home Builders
(CAHB) to further CAHB's political agenda. CAHB's Director of Government Affairs,
Robert Nanfelt, is CAD's registered agent.

3. CAD's sole contributor is CAHB. in the 2006 election cycle, CAHB
contributed a total of $237,012 to CAD.

4, During 2006, CAD contracted with Rock Chalk Media LLC to produce and
broadcast televised political advertisements, titled “F HD 52 Won't Pay Taxes.” The ads
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expressly advocated the defeat of the Democratic candidate for House District 52, Rep.
John Kefalas, at the November 7, 2006 general election. House District 52 Is in the Fort
Collins area. CAD opposed Rep. Kefalas because, in CAD's view, he supported a new
tax burden upon homeowners that was contrary to CAHB's pro-business pro-property

rights agenda.

5. During the period of October 25, 2006 through November 4, 2006, Rock
Chalk Media, on behalf of CAD, arranged with ComCast Spotlight to broadcast 568 ads
opposing Rep. Kefalas to an audience that inciuded voters within House District 52. By
invoices dated October 30, 2006 and November 8, 2006, CAD was billed a total of
$28,435 for these ads. CAD paid the invoices.

6. “‘Any person” that spends more than $1000 per calendar year on
“electioneering communications” must report to the Secretary of State the amount
expended on such communications, and the name and address of any person that
contributed more than $250 per year to the person making the electioneering
communication. A political committes, such as CAD, is a “person” for the purposes of
this reporting obligation.

7. Electioneering communications include any televised broadcast that
unambiguously refers to a candidate for public office, is broadcast within 60 days prior
to a general election, and is broadcast to an audience that includes members of the
electorate for that public office. CAD's televised ads meet this definition of
electioneering communications. The ads were broadcast within 60 days prior to the
November 7" general election, unambiguously referred to Rep. Kefalas by name, and
were broadcast to voters within House District 52,

CAD's routine activity

8. As a political committes, CAD's purpose is o support or oppose political
candidates depending upon whether the candidates’ views align with CAD's and
CAHB's political philosophy. It does this by donating money to, and running political
ads in favor of, candidates it supports; and by running political ads opposing candidates
it does not support. CAD donated money to a significant number of candidates for
political office in 2006, and paid for advertisements supporting or opposing several other
candidates in addition to Rep. Kefalas.

9. An ad is not an electioneering communication if it was made in the regular
course and scope of a person’s business,

10.  CAD is not engaged in business for livelihood, profit or gain. itis not a
corporation or any other commercial enterprise. It does not produce, market or sell any
product or service, and does not engage in any profession or occupation with a view
toward making a profit or accumulating a surplus. it exists solely to influence the
outcome of elections.

CAD’s reports
11, Apart from its alieged duty to file reports of its electioneering
3
Colorado Secretary of State PAGE 72

Campaign Finance CLE - November 18, 2016




communications, CAD, as a political committee, was also obligated to file with the
Secretary of State reporis of all contributions received, including the name and address
of each person who contributed twenty dollars or more, and all expenditures made and

obligations entered.

12, During 2006, CAD filed a number of reports with the Secretary of State of
expenditures made and contributions received. In six separate reports filed on or before
December 6, 2006, CAD reported every contribution received from CAHB used to fund
electioneering communications. Exhibit 1, pp. 15, 17, 22, 34, 46, 51, 52. It also
reported the expenditures it made to Rock Chalk Media to produce and broadcast the
ads against Rep. Kefalas. Exhibit 1, p. 50.

13. CAD did not file a separate electioneering report, and still had not filed
such a report as of the day of hearing. CAD's reports of the expenditures to Rock Chalk
Media did not identify Rep. Kefalas’ by name as the target of the ads. Rather, the
expenditure reports referred to the purpose of the payments to Rock Chalk Media as
“Direct Advocacy Media Buy — HD-52."

14.  In investigating the grounds for CCEG's complaint, its Executive Director
accessed the Secretary of State's web site to locate evidence of unreported
electioneering communication by CAD. CCEG'’s Executive Director, who is an attorney
with knowledge of the campaign finance laws, was able to locate CAD's report of its
expenditures to Rock Chalk Media in less than 15 minutes. .

Discussion and Conclusions of Law
Colorado’s campaign finance laws

The primary campaign finance law in Colorado Is Article XXVIII of the Colorado
Constitution, which was approved by the people of Colorado in 2002 as Amendment 27.
Article XXVIII imposes contribution limits, encourages voluntary spending limits,
imposes reporting and disclosure requirements, and vests enforcement authority in the
Secretary of State. Colorado also has statutory campaign finance law, known as the
Fair Campaign Practices Act (FCPA), §§ 1-45-101 to 118, C.R.S., which was originally
enacted in 1971, repealed and reenacted by initiative in 1996, substantially amended in
2000, and again revised by initiative in 2002 as the result of the adoption of Article
XXVIIl. The Secretary of State, pursuant to regulations published at 8 CCR 1505-6,
further regulates campaign finance practices.

Electioneering Communications

The sections of Article XXVIll at issue are those pertaining to “slectioneering
communications.” Electioneering communication is defined in § 2(7)(a) to include any
communication "broadcasted by television ... that: (I) Unambiguously refers to any
candidate; and (Il) Is broadcasted ... within ... sixty days before a general election; and
(1) Is broadcasted to ... an audience that includes members of the electorate for such
public office.” However, electioneering communication does not include "Any
communication by persons made in the regular course and scope of their business."
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Section 2(7)(b)(I}) (italics added). Any person who expends one thousand dollars or
more per calendar year on electioneering communications must submit reports to the
Secretary of State as required by § 6(1) of Article XXVIII, § 1-45-108(1)(a)(lll), C.R.S. of
the FCPA, and Rule 8 of the Secretary of State's regulations. The last report is due 30
days after the general election. Section 6(1); § 1-45-108(2)(E), C.R.S.

CAD's anti-Kefalas ads were electioneering communications

CAD's television ads opposing Rep. Kefalas were electiocneering communications
within the meaning of Article XXVIll, § 2(7)(a) because they unambiguously referred to
Rep. Kefalas by name, were broadcast within 60 days before the general election, and
were broadcast to voters within his district.

CAD nonetheless argues that because the ads “expressly advocated” Rep.
Kefalas' defeat, they were not electioneering communications. In support of its
argument, CAD relies upon the voter education handboak (the Bluebook) prepared by
the General Assembly Legislative Council to explain proposed Amendment 27. The
Bluebook explains that the electioneering communication provisions were intended to
address political advertisements that refer to a candidate “without specifically urging the
election or defeat of the candidate.”! CAD asserts that because the ads expressly
urged the defeat of Rep. Kefalas, they could not meet the Bluebook definition of
electioneering communications. CAD's argument is not persuasive. While the
Bluebook explanation may be an indication of voter intent, it is not the law. The law is
found in the language of Article XXVIII, § 2(7)(a) which expressly defines “electioneering
communication” as any communication that "unambiguously refers to any candidate,”
Section 2(7)(a) makes no distinction between express advocacy and advocacy that is
not express, provided the candidate is unambiguously identified. When language of a
constitutional amendment is clear and unambiguous, the amendment must be enforced
as written. Davidson v. Sandstrom, 83 P.3d 648, 654 (Colo. 2004). Although the
court’s obligation is to give effect to the intent of the electorate, in giving effect to that
intent the court must look to the words used, reading them in context and according
them their plain and ordinary meaning. Sanger v. Dennis, 148 P.3d 404, 412 (Colo.
App. 2006). Courts are therefore bound by the words of the provision itself, and “they
are not to suppose or hoid the people intended anything different from what the
meaning of the language employed Imports." Interrogatories Relating to the Great
Outdoors Colorado Trust Fund, 913 P.2d 533, 550 (Colo. 1996)(Lohr, J., dissenting and
quoting People ex rel. Carlson, Governor v. City Council of Denver, 60 Colo. 370, 377,

153 P. 690, 692 (1915)).

The ‘“regular course and scope of business” exception does not apply

The main thrust of CAD's defense is that regardiess of whether its ads met the
definition of electioneering communications in § 2(7)(a), they are exempt under §
2(7)(b)(I1). CAD argues that because its purpose and primary activity is to support and

' Legislative Council of the Colo. Gen, Assembly, Research Pub. No. 502-1, 2002 Ballot Information
Booldet, at 3-4,
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oppose candidates, its purchase of the anti-Kefalas falls squarely within the § 2(7)(b)(IIt)
“regular course and scope of business” exception. The ALJ concludes that CAD Is not
a "business,” and therefore the exception does not apply.

“Business” is not defined in Article XXVIlIl or the FCPA. However, in Lindner
Packing & Provision Co. v. Industrial Comm. of Colo., 99 Colo. 143, 60 P.2d 924 (Colo.
1836), the court recognized that the word *business” may have different meanings
depending upon the context in which it is used. On the one hand, the term may imply
“an occupation of one’s time in some activity with an objective of direct financial profit or
livelihood accruing out of the activity." /d., at 927. On the other hand, it might be used
in the more general sense of “an occupation of one's time in some regular activity that
may or may not have the objective of direct financial profit or livelihood.” /d. The
difference between the two meanings is whether the activity has a “profit objective.” /d.
Which meaning is appropriate depends upon the context of the case. Nicholl v. E-470
Public Highway Authority, 896 P.2d 859, 874 Colo. 1995)("When construed in statutes
or in specific instruments, the meaning of "business” has been held to depend upen the
context, the facts of the particular case, the intention of the parties, or upon the
purposes of the legislation”)(Erickson, J. and Kirshbaum, J. concurring in part,
dissenting In part). In the context of the remedial and beneficent purposes of the
Workmen's Compensation Act, "business” has been construed in the broad sense.
Lindner, supra at 927. However, when the context of the legislation was to encaurage
development of self-insurance pools, the term “business” was narrowly construed to
effectuate that purpose. City of Arvada v. Colorado Intergovemmental Risk Sharing
Agency, 19 P.3d 10, 13 (Colo. 2001)(adopting the Black’s Law Dictionary definition of
"business” as “a commercial enterprise carried on for profit; a particular occupation or
employment habitually engaged in for livelihood or gain.”)

In the context of Article XXVIIi's business exception, the term must be narrowly
construed to effectuate the purpose of Article XXVIII. Section 1 of Article XXVIiI states
that one of the primary purposes of the amendment was to address the electorate’s
concern about “significant spending on electioneering communication,” and that to
address that concern, disclosure requirements were adopted to provide “full and timely
disclosure of ... funding of electioneering communications, and strong enforcement of
campalgn finance requirements.” The broad definition of "business” urged by CAD
defeats this intent by exempting from the reporting requirement virtually every political
committee and every other entity whose primary purpose is to influence elections.
Exceptions that swallow the rule are not favored. Fognani v. Young, 115 P.3d 1268,
1275 (Colo. 2005)(citing United States v. Peng, 602 F. Supp. 298, 303 (S.D.N.Y.
1985)); see also Colorado Common Cause v. Meyer, 758 P.2d 153, 161-62 (Colo,
1988)(an Interpretation that would exclude the great majority of entities from the filing
and reporting requirements of the campaign finance law would be virtually irreconcilable
with the goal of public disclosure that the statute was designed to accomplish),?

2 In another agency declsion, /n the Matter of the Complaint Flled by David Harwood Regarding Alleged
Campaign and Polltical Finance Violations by Senate Majority Fund, No, OS 2005-0013 {July 29, 2005),
another ALJ adopted a definition of “business” that included the polling actlvity of the non-profit Senate
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The kinds of activities that would clearly fall within the narrow exception of §
2(7)(b) include the commercial media producer whose business it is to produce ads, or
the TV station whose business includes airing ads. Exempting the activities of these
businesses from disclosure does no violence to the intent of Article XXVII! because their
role is merely to sell a service, not influence an election. On the other hand, exempting
organizations that do exist to influence elections flies in the face of Article XXVilI's intent
to disclose such influence,

A broad exemption for entire categories of politically active organizations would
also be inconsistent with the language of § 6(1), which imposes the reporting obligation
on “any person” who expends more than one thousand dollars on electioneering
communications. “Person” is defined in § 2(11) to include any “committee” or “other
organization or group of persons.” Political commitiees clearly fall within that definition.
Had the electorate intended to exclude from the reach of § 6(1) all political committees
and other entities formed to influence elections, it could easily have done so, but it did
not. In the absence of such an exception, the ALJ is bound by the plain language which
includes political committees. Davidson v. Sandstrom, supra.

The ALJ therefore concludes that the business exception does not apply to CAD.
CAD's anti-Kefalas ads were electioneering communications subject to the
constitutional, statutory and regulatory reporting requirements.

CAD failed to file required electioneering communication reports

CAD argues that even if it is required to report electioneering communications, it
satisfied the requirement by the routine reports of contributions and expenditures it was
required to file by FCPA § 1-45-108(1)(a)(l). That section requires all political
committees to “report ... their contributions received, including the name and address of
each person who has contributed twenty dollars or more; expenditures made, and
obligations entered into by the committee.” CAD points out that pursuant to this
independent reporting obligation, it duly reported every one of CAHB's contributions and
every one of its expenditures to produce and air the anti-Kefalas ads,

The ALJ agrees that it is possible to interpret the electioneering communication
reporting obligations of Article XXVIIl and the FCPA in a way that requires CAD to do no
more than it did. Section 6(1) requires "reports” which include “spending on such
electioneering communication, and the name, and address, of any person that
contributes more than two hundred and fifty dollars per year .., for an electioneering
communication."  Similarly, § 1-45-108(1)(a)(lll) requires a ‘report” of “the amount
expended on the communications and the name and address of any person that
contributes more than two hundred fifty dollars per year to the person expending one
thousand dollars or more on the communications.” The evidence shows that CAD
reported all the CAHB contributions used to fund the anti-Kefalas ads, and disclosed all
the expenditures it made to produce and air the ads. All this information was reported

Majority Fund. The ALJ's rationale, however, was not adopted by the court of appeals, Harwood v,
Senate Majorily Fund, LLC, 141 P.3d 962, 964 {Colo. App. 2008).
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before the deadline of December 7, 2006. Therefore, CAD's routine contribution and
expenditure reports arguably satisfied the electioneering communication reporting

requirements of § 6(1) and § 1-45-108(1)(a)(lli).

CCEG, on the other hand, argues that CAD failed to meet its reporting
obligations because it did not file separate electioneering communication reports, and
did not identify the name of the candidate “unambiguously identified” in the ads, as
required by Rule 9.3 of the Secretary of State's regulations. Rule 9, in its entirety,

reads:
Electioneering Communications

9.1 All entities must keep a record of all contributions received for
electioneering communications. All contributions received, including non-
monetary contributions, of two hundred and fifty doliars or more, during a
reporting period shall be listed individualiy on the electioneering report.

[Article XXVIIl, Sec. 6(1)]

9.2 All entities must keep a record of all expenditures made for
electioneering communications. All expenditures of one thousand dollars
or more per calendar year including name, address and method of
communication, shall be listed individually on the electioneering report.
[Article XXVIil, Sec. 6(1)] .

9.3 The name of the candidate(s) unambiguously referred to in the
electioneering communication shall be included in the electioneering
report. [Article XXVIII, Sec. 2(7){1)]

9.4 The unexpended balance shall be reported as the ending balance
throughout the election cycle. Unexpended balances from the final report
filed thirty days after the applicabie election shall be reported as the
beginning balance in the next election cycle.

8 CCR 1505-6, ] 9 (Hfalics added).

As CCEG points out, Rule 9.3 clearly requires disclosure of the name of the
candidate referred to in the ad, and also requires a separate “electioneering report.”
CAD did not file separate electioneering reports, and although it did disclose in its
expenditure report that the payments to Rock Chalk Media were for “Direct Advocacy
Media Buy — HD-52," it did not identify Rep. Kefalas by name. CAD therefore did not
comply with the requirements of Rule 9.3.

CAD seeks to avoid the requirements of Rule 9.3 by arguing that the Secretary of
State "is without authority to add legal requirements not contained in the statute or the
constitution.” While the ALJ agrees that an agency may not adopt rules that exceed its
statutory or constitutional authority, that is not what the Secratary has done.

Article XXVIIl, § 8, gives the Secretary of State authority to promulgate rules
“relating to flling" of reports required by Article XXVIIl. Similarly, FCPA § 1-45-111.5(1),
C.R.S. gives the Secretary of State authority to promuigate such rules “as may be
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necessary to enforce and administer any provision of this article." Any rules and
regulations that a state agency adopts pursuant to statutory rulemaking proceedings are
presumed valid. Wine and Spirits Wholesalers, Inc. v. Dept. of Revenue, 919 P.2d 894,
896 (Colo. App. 1996), citing Regular Route Common Carrier Conference v. Public
Utilities Commission, 761 P.2d 737 (Colo. 1988). Although no implied powers exist
when an agency exceeds its jurisdiction by acting contrary to the Colorado Constitution,
or when it acts contrary to express statutory provisions, or when such authority would
be in derogation of statutory purpose, or when it does something entirely unrelated to its
statutory purpose; an agency does not exceed its jurisdiction by exercising implied
authority "to do all which is reasonably necessary to effectuate express duties.” Hawes
v. Colorado Division of Ins., 65 P.3d 1008, 1017 (Colo. 2003); Berg v. Colorado State
Dept. of Social Services, 694 P.2d 1291, 1292 (Colo. App. 1984)("The validity of a
regulation depends upon whether it is reasonably related to a legitimate use of statute
authority, and the burden of establishing unreasonableness is upon the party

challenging the regulation.”)

Rule 9.3 is an appropriate exercise of the Secretary of State’s delegated
authority because it is reasonably related to the Secretary’s constitutional and statutory
authority, and is reasonably necessary to effectuate Article XXVIIl and the FCPA's
mandate to make electioneering communications transparent to the public. It is not
unreasonable for the Secretary of State to require persons making electioneering
communications to file separate reports of such communications and identify the
candidate in question. Separate reporting and candidate identification provides clarity
and transparency that otherwise might be missing if, as here, the report is imbedded in
a political committee’s routine contribution and expenditure reports. Although CCEG's
legally trained Executive Director was able to ferret out CAD's electioneering
communications without much difficulty, it would likely be more difficult for the average
citizen who is not legally trained to uncover that information if data Is buried within
routine contribution and expenditure reports rather than being clearly identified in
separate reports as “electioneering communications.”

Furthermore, Rule 9.3's requirement to specify the name of the candidate
“unambiguously referred to" in the electioneering communlcations enables the
Secretary to maintain a web site searchable by candidate name, as required by § 1-45-
109(7)(b), C.R.S. (the secretary of state’s web site “shall enable a user to produce
summary reports based on search criteria that shall include, but not be limited to, the ...
candidate.”) Without requiring disclosure of the candidate “unambiguously identified" in
the ads, the Secretary cannot fulfill this obligation.

The Secretary of State’s regulations are reasonably related to his authority to
enforce the campaign finance laws, and are reasonably necessary to fulfill his
constitutional and statutory duties. They are therefore a lawful exercise of his authority.

CAD objects to a requirement for separate electioneering reports because it
“would swamp the Secretary and all regulated committees with superfluous burdens.”
For reasons already explained, the ALJ does not agree that filing separate reports is
superfluous. Separate reports help the Secretary of State fulfill his responsibilities and
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help make electioneering communication data more transparent and accessible to
citizens searching the Secretary’'s database. However, regardless of the merit of CAD's
policy argument, the ALJ must interpret the regulation as written. Rules, like statutes,
are to be given effect according to their plain and ordinary meaning. Regular Route
Common Carriers Conference v. Public Ulilities Commission, 761 P.2d 737, 745-46
(Colo. 1988); Petron Dev. Co. v. Washington Cly. Bd. of Equalization, 91 P.3d 408, 410
(Colo. App. 2004). The plain and ordinary meaning of Ruie 9 requires CAD to file a
separate “elactioneering report” that includes the “name of the candidate.” Whether or
not this requirement is the best policy Is for the Secretary of State to decide.

Given that Rule 9 is a tawful exercise of the Secretary of State's authority, the
reporting obligations of Article XXVI1Il and the FCPA must be interpreted in light of Rule
9.3. When a statute is silent or ambiguous with respect to a specific issue, courts give
great deference to an agency's interpretation of the statute, looking only to whether the
agency's regulation is based on a permissible construction of the statute. Smith v.
Farmers Ins. Exchange, 9 P.3d 335, 340 (Colo. 2000); see also City and County of
Denver v. Board of Assessment Appeals, 802 P.2d 11 09, 111 (Colo. App. 1990), citing
Ingram v. Cooper, 698 P.2d 1314 (Colo. 1 985). An agency’s regulation is therefore
controlling provided it is consistent with the agency's enabling statute.

Thus, although a possible interpretation of Article XXVIIl and the FCPA would
require CAD to do no more than it did, that Is not the Secretary of State's interpretation.
The Secretary of State, through Rule 9, has reasonably interpreted Article XXVIII and
the FCPA to require separate electioneering communication reports, and identification
of the name of the candidate referred to in the ads. That interpretation is binding.
Because CAD did not comply with these reporting requirements, it is subject to
sanction.

Sanction

Section 9(2)(a) of Article XXVIil grants the ALJ authority to conduct hearings of
alleged violations of Article XXV!It and the FCPA, and if a violation Is found, to impose
“any appropriate order, sanction, or relief authorized by this article.” Section 10(2)(a), in
turn, authorizes a fine of $50 per day for each day that a required report Is not filed by
the close of business on the day due. CAD was obligated to file Rule 9- compliant
electioneering communication reports by December 7, 2006, but as of the date of
hearing, had not done so. The lapse of time from December 8, 2006 to March 13, 2006
is 95 days, resulting in a possible fine of $4,750.

The ALJ may set aside or reduce the penalty upon a showing of good cause.
Article XXVIII, § 10(b)()). CAD asks that the penalty be set aside entirely. In
considering this request the ALJ has considered the following factors:

1. As a political committee, CAD is charged with knowledge of its reporting
requirements, including those in the Secretary of State's reguiations. Article XXVHL, § 1
contemplates “strong enforcement” of these requirements. Ignorance of the reporting
requirements, or failure to comply with them because they are viewed as too
burdensome, is no defense.

10
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2, The issue of whether a political committes, like CAD, meets the “reguiar
course and scope of business” exception to electioneering communication reporting is
one of first impression. The only reported appellate decision dealing with the obligation
of a committee to make electioneering communication reports, Harwood v. Senate
Majority Fund, 141 P.3d 962 (Colo. App. 2006), left the issue unresolved.

3. Though it did not file a separate electioneering communication report,
CAD did file routine expenditure and contribution reports that included most of the
required electioneering communication information. There Is no evidence CAD willfully
attempted to hide its involvement in the electioneering communications at issue.

4, There is no evidence CAD has been previously sanctioned for reporting
violations.

In light of these factors, the ALJ finds good cause to reduce the penalty to $1000.

Agency Decision

The Final Agency Order and Order of Dismissal dated March 30, 2007 is
amended to reflect only the dismissal of NCVF.

The remaining party, CAD, violated electioneering communication reporting
requirements of Colo. Const. art. XXVIII, § 6(1) and FCPA § 1-45-108(1)(a)(ill) by failing
to file with the Secretary of State separate electioneering communication reports and
failing to identify by name the candidate targeted in its communications, for a period of
95 days from December 8, 2006 through March 13, 2007. Pursuant to Colo. Const. art.
XXVIIl, § 10(2), the ALJ imposes a penalty of $1000. This decision is subject to review
by the Colorado Court of Appeals, pursuant to § 24-4-106(11), C.R.S. and Colo. Const.

art. XXVIlI, § 9(2)(a).

Done and Signed
April 18, 2007

Administrative Law Judge

Digitally recorded In courtroom #1
Exhibits admitted
For complainant: exhibits A-F, H, J, K
For respondents: exhibits 1, 2
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CERTIFICATE OF SERVICE

| hereby certify that | have served a true and correct copy of the above AGENCY
DECISION and AMENDED ORDER OF DISMISSAL OF NORTHERN COLORADO
VICTORY FUND by placing same in the U.S. Mail, postage prepaid, at Denver,
Colorado to:

Scott E. Gessler, Esq.
Hackstaff Gessler, LLC

1601 Blake Street, Suite 310
Denver, CO 80202

Chantell Taylor, Esq., Director

Colorado Citizens for Ethics in Government
1630 Welton Street, Suite 415

Denver, CO 80202

Jason B. Wesoky, Esq.
Brownstein Hyatt & Farber, P.C.
410 17" Street, Suite 2200
Denver, CO 80202-4437

and

William Hobbs

Secretary of State's Office
1700 Broadway, Suite 270
Denver, CO 80290

on thisZ_B__‘E%ay of April 2007.

D

Technician IV
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OPINION

[*1] Plaintiff, Anne L. McGihon, appeals the
district court's order dismissing her petition for entry of
judgment based on an administrative law judge (ALJ)
order awarding her attormey fees under section
1-45-111.5(2), C.RS. 2015, of the Fair Campaign
Practices Act (FCPA). We affirm.

I, Background

[*2] Defendant Thomas E. Cave filed a complaint
with the Colorado Secretary of State alleging that
McGihon, a lobbyist, violated the FCPA by allowing her
name to be placed on an event invitation on behalf of a
candidate for the Colorado House of Representatives.
Cave v. McGihon, slip op. at 1 (Colo. App. No.
13CA0137, Nov. 27, 2013) (not published pursuant to
C.A.R 35()). Following a hearing, the ALJ dismissed
Cave's claims and awarded McGihon atiorney fees in
[**2] the amount of $17,712.38, finding that Cave's
claims were substantislly groundless, frivolous, and
vexatious. Jd. at 4. The ALJ awarded the fees jointly and
severally against Cave and Cave's counsel, Jessica K.
Peck. /d. at 4-5. Cave appealed the dismissal and the
attorney fees award, and a division of this court affirmed
the AL)'s order, Id at 1,

[*3] McGihon filed a petition for entry of judgment
in the district court against Cave and Peck. Cave and
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Peck filed separate motions to dismiss the petition under
CRC.P. 12(8). The disirict court granted the motions
and dismissed the case for lack of subject matter
jurisdiction. The court concluded that while section
1-45-111.5(2) allows an ALJ in campaign finance cascs
to award fees and costs against either party or its lawyers,
no statutory authority exists for the district court to
convert such an award into a district court judgment. The
district court further held that the plain language of the
Colorado Constitution, article XXVIIl, section 9(2)(a),
permits only the secrctary of state or the person filing an
action to enforce the campaign finance laws to enforce
the ALJ's order awarding fees.

M. Analysis

[*4] McGihon contends the district court erred
when it dismissed her petition for entry of judgment due
to lack of jurisdiction. As a question of first [**3]
impression, we consider whether section [1-45-111.5(2)
and article XXVIII, section 9(2){a) permit a respondent
who has been awarded attorney fees in an FCPA action to
enforce the award in the district court. We conclude they
do not.

A. Standard of Review

[*5] We review the interpretation of statutes and
constitutional provisions, which arc questions of law, de
novo. Roup v. Commercial Research, LLC, 2015 CO 38,
9 8 349 P.3d 273 (statutes); Bruce v. City of Colorado
Springs, 129 P.3d 988, 992 (Colo, 2006) (constitution).

B. Interpretation of Statutes and Constitutional Provisions

[*6] We arc guided by thc same rules of
construction  when  interpreting  statutory and
constitutional provisions, Huber v. Colo. Mining Ass'n,
264 P.3d 884, 889 (Colo. 2011); Calo. Republican Party
v. Williams, 2016 COA 26, § 15. Qur task is to ascertain
and give effect to the General Assembly's intent, or, in
the case of a constitutional provision, the intent of the
electorate that adopted it. Nowak v. Suthers, 2014 CO 14,
9 20, 320 P.3d 340 (statutory); Harwood v. Senate
Majority Fund, LLC, 141 P3d 962, 964 (Colo. App.
2006} (constitutional). We look first to the plain and
ordinary meaning of the language used. Roup, { 8; Colo.
Republican Party, § 15. Where the lanpuage is
unambiguous, we do not resort to other rules of statutory
interpretation but apply the language as written, Reno v.
Marks, 2015 CO 33, § 20, 349 P.3d 248; Cole.

Colorado Secretary of State
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Republican Party, { I5. "Where a constitutional
provision and a statute pertain 1o the same subject matter,
we construe them in harmony." Cofo. Ethics Watch v.
Clear the Bench Colo., 2012 COd 42, § 10, 277 P.3d
931.

C. Section 1-45-111.5¢(2) and Colorado Constitution,
Artiele XXVIII, Section 9(2)(a)

[*7] The FCPA was enacled in 1996 and declares
that "the interests of the public are best [**4] served by
limiting campaign contributions, cstablishing campaign
spending limits, full and timely disclosure of campaign
contributions, and strong enforcement of campaign laws.”
§ 1-45-102, CR.S. 2015.

[*8] Section !1-45-111.5(2) was added to the FCPA
in 2003 and allowed the prevailing party in a private
campaign finance violation action to recover his or her
reasonable attorney fees and costs, Ch. 339, sec. 6, §
1-43-111.5(2), 2003 Colo. Sess. Laws 2160.

[*9] In 2005, section I-45-111.5(2) was
substantially rewritten to limit the availability of attorney
fees and costs in an action under the FCPA. Ch. 228, sec.
4, § 1-45-111.5(2), 2005 Colo. Sess, Laws 852. Section
I-45-111.5¢2) in its current form provides;

A party in any action brought to enforce
the provisions of article XXVII of the
state constitution or of this article shall be
entitled to the recovery of the party's
reasonable attorney fees and costs from
any attorney or party who has brought or
defended the action, either in whole or in
part, upon a determination by the office of
administrative courts that the action, or
any part thereof, lacked substantial
justification or that the action, or any part
thereof, was interposed for delay or
harassment or if it finds that an attorney or
party  unnecessarily expanded the
proceeding by other improper conduct,
including, but [**5] not limited to, abuses
of discovery procedures available under
the Colorado rules of civil procedure.

Thus, an ALJ determines whether fees and costs may be
awarded. However, section 1-435-111.5 is silent regarding
how a party who is awarded attorney fees and costs by an
ALIJ can seek to enforce such an award. Nor do we find
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language addressing enforcement of an ALFs attorney
fees order in any other section of the FCPA.

[*10] Some light is shed on this issue by article
XXVIII, entitled “Campaign and Political Finance,”
which was added to the state constitution in 2002 to best
serve the interests of the public "by limiting campaign
contributions, establishing campaign spending limits,
providing for full and timely disclosure of campaign
contributions, independent expenditures, and funding of
clectioneering communications, and strong enforcement
of campaign finance requirements." Colo, Const. art.
Xxvi, § 1. Section 9(2)(a} of this article directs the
secretary of state to refer any complaint alleging a
campaign finance law violation to an ALJ for resolution.
It also permits an ALJ to order a sanction or other relief,
upon determination that a violation of the FCPA had
occurred. The ALJ's

decision may be enforced by the
secretary of state, or, if the secretary [**6)
of state does not file an enforcement
action within thirty days of the decision, in
a private cause of action by the person
filing the complaint. Any private action
brought under this section shall be brought
within one year of the date of the violation
in state district court.!

Colo. Cons!. art. XXVIL, § 9(2)(a) (emphasis added).

1 At oral argument, McGihon asserted for the
ficst time in this litigation that the phrase “the
person filing the complaint” refers to the person
filing the complaint in the district court. We do
not consider arguments that were not raised in the
district court. See Estate of Stevenson v
Hollywood Bar & Cafe, Inc., 832 P.2d 718, 721
n.5 (Colo. 1992} ("Arguments never presented to,
considered or ruled upon by a trial court may not
be raised for the first time on appeal."); Farmer v.
Raemisch, 2014 COA 3, § 5, 320 P.3d 394 (citing
Estate of Stevenson). Nor do we consider
arguments first asserted in oral argument. See
Bumbal v. Smith, 165 P.3d 844, 847-48 (Colo.
App.  2007). The constitutional provision
references an "enforcement action” or a "private
action” to describe an action brought in the
district court to enforce an award or order already
obtained from an ALJ. This is distinguishable

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016

from the initial action filed by 8 complainant
alleging a campaign practices violation,

[“11] Reading the language in section (9)(2)(a)
according 1o its plain and ordirary meaning, it provides
that two [**7] persons may filc an action to enforce an
ALJs order of sanctions for violations of the FCPA and
article XXVIII in the district court: (1) the secrctary of
state or (2) "the person filing the complaint” alleging the
campaign finance law violation. It does not make any
provision allowing & respondent in a campaign finance
action who is awarded attorney fees by an ALJ to file an
action for enforcement of the ALT's order in the district
court. We note that section 9(2){a) was enacted before the
enactment of the revisions to section [-45-111.5(2) that
allowed the ALJ to award either complainants ar
respondents attorney fees. However, neither article
XXVIIT nor the statute was subsequently amended to
create a parallel right of enforcement for both
complainants and respondents who are awarded fees in a
campaign finance violation action. Accordingly, the plain
langunge of section 1-45-111.5¢2} and section 9(2)(a)
read together creates a nonreciprocal right to enforce an
ALJ's attorney fees award ordered in a campaign finance
violation action and leaves a respondent awarded fees and
costs without a remedy under either the FCPA or article
XXV to enforce that award. While this may create an
unintended result, the legislature or the people must
determine the remedy, [**8] and we are not a board of
editors with power to rewrite statutes or the constitution
to improve them. See People v. Cooper, 27 P.3d 348, 360
{Colo, 200I) (courts may not rewrite or eliminate clear
and unambiguous statutes because they do not believe the
legislature would have intended the consequences of the
statutes); Dep’t of Transp. v. City of Idaho Springs, 192
P.3d 490, 494 (Colo. App, 2008); but ¢f. Rodriguez v.
Schutt, 914 P.2d 921, 929 (Colo. 1996) (holding that
court may sever and strike only the portion of & statute
held to be unconstitutional). Any shortcoming in the
statutory language "is one that the legislature is well
equipped to address.” City of Idaho Springs, 192 P.3d at
494,

[*12] Finally, McGihon also contends in e
somewhat conclusory manner that section 24-4-106,
C.RS. 2015, provides a basis for her enforcement of the
ALJ award of attorney fees in the district court. We are
not persuaded. Section 24-4-106(4) permits "any person
adversely affected or aggrieved by any agency action” to
seek judicial review in the district court. McGihon,
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however, is not adverscly affected or aggrieved by the
ALI's order. See § 24-4-102(3.5), C.R.S. 2015. Section
24-4-106(3) permits an action to be commenced for
judicial enforcement of a final agency order, but only by
or on behalf of an agency. The statute provides no
method of enforcement for such an order by a private

party.

[*13] Because McGihon was the respondent in the
campaign finance violation action and not authorized by
section 9(2)(a) to seek enforcement {**9] of the ALJT's
attarney fees order in the district court, we conclude that
the district court did not err when it dismissed her
petition for lack of subject matter jurisdiction.2

2 Qur decision does not affect the validity of the
ALJYs original order awarding attorney fees,
which was previously affirmed by a division of
this court. Cave v. McGihon, slip op. at 1 (Colo.
App. No. 13CA0137, Nov. 27, 2013) (not
published pursuant to C.A.R 35¢f)).

D. Constitutionality

[*14] McGihon contends that adopting a plain
language interpretation of section 1-43-111.5¢(2) and
section 9(2)(a) that prohibits her from secking
enforcement of the attorney fees order in the district court
violates her right to substantive due process and equal
protection, Because McGihon raises these arguments for
the first time on appeal, we do not address them.

{*15] In its order, the district court explicitly noted:
"l do not address, because plaintiff does not argue,
whether this unambiguous statutory language is
unconstitutional under the state or federal constitutions,
or whether the unambiguous constitutional lanpuage
violates the federal constitution.”

[*16] The record supports the district court's
finding that McGihon did not assert her constitutional
arguments in the district court. McGihon cites a single
case [**10] indicating that we may, as a matter of
discretion, review unpreserved challenges to a statute's
constitutionality where doing so would clearly further
judicial economy. People v. Houser, 2013 COA 11, { 35,
337 P.3d 1238. Houser, however, is a criminal case, and
in criminal cases, unlike civil cases, plain error review of
unpreserved errors is allowed in specified circumstances,
See Hagos v. People, 2012 CO 63, Y 14, 288 P.3d 116.
The rule is otherwise for constitutional chalienges in civil
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cases: "We do not consider constituticnal issues raised
for the first time on appeal." City & Cty. of Broomfield v.
Farmers Reservoir & Irrigation Co., 239 P.3d 1270,
1276 (Colo. 2010); see also Colgan v. State, Dep't of
Revenue, 623 P.2d 871, 874 (Colo. 1981); Manka v.
Martin, 200 Colo. 260, 264, 614 P.2d 875, 877 (1980};
Raptor Educ. Found, Inc. v. State, Dep't of Revenue,
2012C04 219, 1 18, 296 P.3d 352,

[I. Appellate Attoey Fees

[*17] McGihon, Cave, and Peck all request their
attorney fees incurred on appeal. C.4.R. 38.5 requires that
a party claiming attorney fees on appeal state the legal
basis for his or her request in the party's principal
appellate brief. McGihon makes no more than a cursory
request for appellate fees and cites no legal authority for
her request. We therefore deny her request. See, e.g,
Williams v. Rock-Tenn Servs., Inc., 2016 COA 18, 131,

[*18] We also deny Cave's and Peck's requests for
appellate attomney fees. Citing Keith v. Kinney, 140 P.3d
141 (Colo. App. 2005}, they contend that McGihon was
unable to establish any element of her claim in the district
court, and nonetheless filed a frivolous appeal. We
disagree. Cave and Peck conceded at oral argument that
they are obligated to [**11] pay the amounts awarded by
the ALJ. This is a case of first impression involving
construction of statutory and constitutional provisions.
We conclude that McGihon acted in good faith in
aitempling to find a means of enforcing her undisputed
fee award snd that, accordingly, her appeal was not
“wholly frivolous and groundless." I4. at 155.

IV, Conclusion
[*19] The order is affirmed.
JUDGE TAUBMAN concurs.

JUDGE FOX specially concurs.
CONCURBY: FOX
CONCUR

JUDGE FOX, specially concurring,

[*20] I concur with the majority's conclusion that
article XXVIII, section 9(2)(a) of the Colorade
Constitufion did not authorize McGihon to seek
enforcement of the ALJ)'s attorney fees order. 1 write
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separately to highlight the concession made during oral
argument that neither Peck nor Cave challenges the
validity of the ALJ's attorney fees order -- only the
enforcement, under article XXVIII, section 9(2}{a). Given
this concession, in my vicw, Peck's apparent disregard for
the ALJ's order -- coupled with her failure to explain the
apparent lack of effort to arrange to comply with the
order -- may indicate a violation of her dutics as a
Colorado attorney. As an attorney licensed to practice
law in Colorado, Peck has certain duties that may not
bind her client, Cave (assuming he is not a lawyer). See
generally Colo. RPC, For example, [**12] Colorado
attomneys cannot knowingly disobey an obligation under
the rules of a tribunal, Colo. RPC 3.4(c), and cannot
engage in conduct that is detrimental to the
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administration of justice, Colo. RPC 8.4(d).! See also
People v. Verce, 286 P.3d 1107, 1108 (Colo. O.P.D.J.
2012) (concluding that a year-and-a-day suspension was
appropriate for an attorney who disobeyed & court order
to pay child support, resulting in substantial arrearages,
thereby violating Colo. RPC 3.4(c) and Colo. RPC
8.4¢d)).

1 As 8 Colorado attorney, McGihon's counsel
has like constrainis. And, although a judge of this
court can note the apparent disciplinary
violations, counsel is not at liberty to threaten
disciplinary proceedings to enforce the ALIT's
order. See Colo. RPC 4.5.
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I.  DESCRIPTION OF THE NATURE OF THE CASE
A. Statement of the Nature of the Controversy

This appeal arises from an administrative complaint filed by Complainant
Colorado Ethics Watch (“CEW™) against Clear the Bench Colorado (“CTBC”).
CTBC is a committee which opposed the retention of three Colorado Supreme
Court justices in the 2010 election cycle. CTBC registered with the Secretary of
State as an issue committee and filed the requisite contribution and expenditure
reports.

CEW filed an administrative complaint with the Secretary of State alleging
that CTBC is in fact a political committee, and should have registered as such,
CEW'’s original complaint, filed May 5, 2010, was dismissed at summary
judgment because at the time of CEW’s filing, none of the three justices had
declared their intent to seek retention, and therefore they were not “candidates™ as
defined by art. XXVIII, section 2(2) of the Colorado Constitution. (The
administrative law judge also awarded CTBC costs and attorney fees.) CEW then
filed a supplemental complaint against CTBC on August 2, 2010, in which it
repeated the same allegations.

CTBC defended against CEW’s allegations on the grounds that (1) CTBC is
an issue committee, not a political committee, and had complied with all
requirements of issue committees; (2) CEW’s claims were barred by the applicable
statute of limitations; and (3) CEW was equitably estopped from claiming that
CTBC is a political committee because CTBC relied upon directives from the staff
of the Secretary of State to register as an issue committee.

A hearing on the merits was conducted at the Office of Administrative
Courts on September 15, 2010, One week later, on September 22, the
administrative law judge (“ALJ”) issued a Final Agency Decision.

The ALJ concluded that CTBC meets the definition of a political committee
and should have registered as such, and rejected CTBC’s equitable estoppel
argument. However, the ALJ also concluded that CTBC reasonably relied upon
the Secretary of State’s acceptance of its registration as an issue committee, and
therefore imposed no sanction upon CTBC for its failure to register as a political
committee,
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B. Judgment, Order or Parts Being Appealed, and Statement
Indicating the Basis for the Appellate Court’s Jurisdiction

Defendants are appealing the Final Agency Decision entered by the
Administrative Law Judge on September 22, 2010,

This Court has jurisdiction over this appeal by virtue of Colo. Const. art.
XXVIIL, § 9(2)(a) and C.R.S. § 24-4-106(11).

C. Whether the Judgment or Order Resolved All Issues Pending
Before the Trial Court, Including Fees and Costs

The Final Agency Decision did not resolve the issue of fees and costs which
the ALJ had awarded to CTBC as a result of the dismissal of CEW’s original
complaint. That issue remains pending before the ALJ. The Final Agency

Decision did, however, resolve all issues relating to CEW’s supplemental
complaint.

D. Whether the Judgment Was Made Final for the Purpose of
Appeal Pursuant to C.R.C.P. 54(b)

The Final Agency Decision is final for purposes of CR.C.P. 54(b).

E. The Date the Judgment or Order Was Entered and the Date of
Mailing to Counsel

The Final Agency Decision was signed and entered on September 22, 2010,
and served on counsel by mail on September 23, 2010.

F. Whether There Were Any Extensions Granted to File Any
Motion(s) for Post-Trial Relief

There were no extensions granted to file motions for post-trial relief.

G. The Date Any Motion for Post-Trial Relief Was Filed

Not applicable.
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H. The Date Any Motion for Post-Trial Relief Was Denied or
Deemed Denied Under C.R.C.P. 59(j)

Not applicable.

I.  Whether There Were Any Extensions Granted to File Any Notices
of Appeal

No extensions were granted to file any Notice of Appeal.
II. ADVISORY LISTING OF THE ISSUES TO BE RAISED ON APPEAL

A.  Whether the ALJ erred in concluding that CTBC is a political
committee, not an issue committee.

B.  Whether the ALJ erred in concluding that equitable estoppel does not
apply to CEW'’s complaint based on the Secretary of State’s directive to CTBC that
it should register as an issue committee, not a political committee.

III. TRANSCRIPT INFORMATION
A. A transcript of the September 15, 2010 bench trial is required,

B. The approximate length of the transcript is 400 pages.
IV. PRE-ARGUMENT CONFERENCE

No pre-argument conference is requested.
V. NAME OF COUNSEL FOR THE PARTIES

Attorneys for Respondent-Appellant Clear the Bench Colorado:

Peter J, Krumholz, Reg. No. 27741
Hale Westfall, LLP

1445 Market St., Suite 300
Denver, Colorado 80202

(720) 904-6010
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Attorneys for Complainant-Appellee Colorado Ethics Watch:

Luis Toro
1630 Welton St., Suite 415
Denver, CO 80202

Aaron Goldhamer
Sherman & Howard, LLC
633 Seventeenth St., Suite 3000
Denver, CO 80202
VI. APPENDIX

The Appendix is attached hereto as follows:
Tab A Final Agency Decision dated September 22, 2010

Dated: November 8, 2010,

HALE WESTFALL, LLP

By s/ Peter Kituinholz

Peter J. Krumholz, Reg, No, 27741

Attorneys for Respondent-Appellant
Clear the Bench Colorado
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CERTIFICATE OF SERVICE

1 certify that on this 8th day of November, 2010, the foregoing NOTICE OF
APPEAL was served on all parties and other interested persons, via U.S. Mail,
addressed to the following:

Luis Toro
1630 Welton St., Suite 415
Denver, CO 80202

Aaron Goldhamer

Sherman & Howard, LLC

633 Seventeenth St., Suite 3000
Denver, CO 80202

William A, Hobbs

Deputy Secretary of State
1700 Broadway, Suite 270
Denver, CO 80290

Office of Administrative Courts
633 17th St., Suite 1300
Denver, CO 80202
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COURT OF APPEALS, STATE OF COLORADO
101 West Colfax Ave., Suite 800
Denver, CO 80203

Appeal from Office of Administrative Courts
Administrative Law Judge Robert N, Spencer
Case No. OS 2010-0009

In the Matter of the Complaint Filed by Colorado
Ethics Watch Regarding Alleged Campaign and
Political Finance Violations by Clear the Bench
Colorado

Complainant-Appellee: COLORADO ETHICS
WATCH

v.

Respondent-Appellant: CLEAR THE BENCH
COLORADO

A Court Use Only A

COURT ol APPEALIS
0
STATE OF COLORADO

NOV 23 2010

Clariy, Caurt of Appegis

Attorneys for Appellant:

Peter J. Krumholz, Reg. No. 27741

Hale Westfall, LLP

1445 Market St., Suite 300

Denver, Colorado 80202

Telephone:  (720) 904-6010

Fax: (720))904-6020

B-mail: pkrumholz@halewestfall.com

Case No.

DESIGNATION OF RECORD

Respondent-Appellant, Clear The Bench Colorado, by and through their

counsel and pursuant to C.A.R. 10, respectfully submits the following Designation

of Record.

Colorado Secretary of State
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1. All items set forth in C.A.R. 10(a).

2.  The complete reporters’ transcript of the hearing that occurred on
September 15, 2010, including opening statements and closing arguments, if any.
(The hearing was reported via electronic recording, and Appellants are in the
process of obtaininglthe audio of the hearing so that a written transoript can be
prepared.)

3,  All exhibits of Clear the Bench Colorado.

4,  All exhibits of Colorado Ethics Watch.

5. All pleadings filed in this matter, including all exhibits or other items

attached to such pleadings, if any.
6. A certified copy of the docket entries prepared by the Office of

Administrative Courts.

Dated: November 23, 2010.

HALE WESTFALL, LLP

- ?Aé& A
By :s/ Peter Krumholz

Peter J, Kiumholz, Reg. No, 27741

Attomey for Respondent-Appellant
Clear the Bench Colorado

Colorado Secretary of State
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CERTIFICATE OF SERVICE

I certify that on this 23rd day of November, 2010, the foregoing
DESIGNATION OF RECORD was served on all parties and other interested
persons, via U.S, Mail, addressed to the following:

Luis Toro
1630 Welton St., Suite 415
Denver, CO 80202

Aaron Goldhamer

Sherman & Howard, LLC

633 Seventeenth St., Suite 3000
Denver, CO 80202

William A. Hobbs

Deputy Secretary of State
1700 Broadway, Suite 270
Denver, CO 80290

Office of Administrative Courts
633 17th St., Suite 1300
Denver, CO 80202 . y

Colorado Secretary of State
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Colorado Court of Appeals COPIES VMIAILED TO

101 West Colfax Avenue, Suite 800 €ou SEL-OF‘RE'CUR[}(
Denver, CO 30202 e-Ct-Judge Lo Ct, Cler
| Office of Administrative Courts - AND '
0S$20100009
ON 3/is o
Petitioner-Appellee: BY c;/k

Colorado Ethics Walch,
Court of Appeals Case

Number:

\L
2010CA2291

Respondent-Appellant:

Clear The Bench Colotado.

ADVISEMENT OF FILING NOTICE OF APPEAL

A Notice of Appeal was filed on LL/08/10 in the case designated above. Include
the Court of Appeals case number on all future pleadings and the record on appeal.

Please note that this document is advisory only and does not serve as confirmation
that this court has jurisdiction or that all jurisdictional requirements have been met.

Also note that the Court of Appeals is statutorily required to advance industrial
claim and juvenile appeals on its calendar, The court will expect counsel, pro-se
parties and court reporters to meet all filing deadlines set forth by the Colorado
Appellate Rules or by court order. In order to comply with the statutes and avoid
unnecessary delay, motions to enlarge the time for filing the record on appeal or
the briefs will generally be denied unless extremely compelling reasons are clearly
demonstrated. '

Required Filings:

A Designation of Record, if not already filed with the Notice of Appeal,
must be filed with the trial court or agency and the Cowrt of Appeals and
include service on each court reporter who reported any proceedings from
which transcripts are requested, within 10 days of the Notice of Appeal.
See C.A.R. 1O(b) for detailed requirements,

Colorado Secretary of State
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The recotd on appeal is due 02/07/11,

CHRISTOPHER T. RYAN
CLERK OF THE COURT OF APPEALS

By: éﬂL  DATE: 12/15/10 .

Deputy ClerkV

Colorado Secretary of State - .
Campaign Finance CLE - November 18, 2016 PAGE 104




STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
633 17" Street, Sulle 1300 Denver, Colorado 80202

BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

IN THE MATTER OF THE COMPLAINT FILED BY | A courr use oNLY A
COLORADO ETHICS WATCH REGARDING
ALLEGED CAMPAIGN AND  POLITICAL | GOLORADO GOURT OFAPPEALS
FINANCE VIOLATIONS BY CLEAR THE BENGH | CASE NUMBER: 2010 CA 2201

COLORADO ’

QAC CASE NO. 08 2010-0008

CERTIFICATE OF RECORD

I, Robert N. Spencer, Administrative Law Judge of the Office of
Administrative Courts, do hereby certify that the file attached hereto Is the
accumulated original record of the proceedings held before me in the above-

captioned matter. —f/
IN WITNESS WHEREOF, | have hereunto set my hand this_£ & day of

January, 2011.

ROBERT N_SPENGER

Adrplni rative Law Judge
Offrcé of Administrative Courts

Colorado Secretary of State
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STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
633 17" Slreet, Sulte 1300 Denver, Colarado 80202

BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

IN THE MATTER OF THE COMPLAINT FILED BY
COLORADO ETHICS WATCH REGARDING
ALLEGED CAMPAIGN AND POLITICAL
FINANCE VIOLATIONS BY CLEAR THE BENCH
COLORADO

A GOURT USE ONLY A

COLORADO COURT OFAPPEALS
CASE NUMBER: 2010 CA 2231

OAC CASE NO. 0S 2010-0009

INDEX

VOLUME 1 of 6 (File)

Pleadings, Orders and Decision

Transmittal Letter and Complaint -
Notice of Hearing

Entry of Appearance (Gessler) and Motion
To Vacate and Reset Hearing

Order Vacaling Hearing and Notice to Set
Entry of Appearance (Goldhammer)

Second Notice of Hearing

Motion for Partial Summary Judgment and Brief
Mation to Quash

Opposition to Motion to Quash, Request for
Sanctions, and Request for Forthwith Haaring

Colorado Secretary of State
Campaign Finance CLE - November 18, 2016
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1-49
50-51

52-566
57-58
59-60
61-62
63-124
125-129

130-159
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Answer 160-164

Motions Order and Notice of Rescheduled
Hearing 165-166

Response to Partial Motion for Summary
Judgment, Cross Motion for Summary Judgment,
And Request for Attorney Fees 167-245

Motion for Leave to File Reply in Support of
Motion for Partial Summary Judgment 246-248

Reply in Support of Motion for Partial Summary
Judgment 249-266

VOLUME 2 of 6 (File)

Motions Hearing Order 267-268
Opposition to Respondent's Motion for Summary

Judgment and Request for Attorneys Fees 269-316
Reply in Support of Cross Motion for Summary

Judgment and Attorney Fees 317-339
Joint Motion to Continue the Merits Hearing 340-343

Order Granting the Motion for Summary Judgment
Of Clear the Bench Colorado, and Denying Motion

For Summary Judgment of Colorado Ethics Watch 344-35_1
Supplemental Complaint 352-406
Notice of Setting Conference 407-408
Third Notice of Hearing 409-410
Answer to Supplemental Complaint 411-415

Motion to Dismiss or Alternatively Motion for
Summary Judgment 416-538

VOLUME 3 of 6 (Flle)

Opposition to Motion to Dismiss, or Alternatively
For Summary Judgment 539-617

Colorado Secretary of State
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Motion to Award Attorney Fees and Costs
Through July 21, 2010 618-624

Motion for Enlargement of Time to File Response
To Motion to Award Attorneys’ Fees Through

July 21, 2010 625-627
Order Granting Enlargement of Time 628-629
Final Agency Decision 630-643
Affidavit of Respondent's Attorney Fees 644-662

Colorado Ethics Watch's Opposition to Relief
Sought in Affidavit of Respondent's Attorney

Fees Dated October 11,2010 663-674
Opposition to Motion to Award Attorney Fees

Through July 21, 2010 675-678
Request for Hearing on Respondent’s Request

For Attorney Fees 679-680
_Noﬁce of Setting Conference 681-682
Notice of Hearing Re Attorney Fees 683
Entry of Appearance (Klenda) 684-686
Order Awarding Attorney Fees and Costs 687-695

Motion for Stay of Proceedings and Order
Granting Attorney's Fees Pending Resolution

Of Appeal 696-751
Order Staying Award of Attorney Fees and Costs 752-753
Exhibit A from hearing on Attorney Fees 754-772
Exhibit 20 from hearing on Altorney Fees 773

4
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VOLUME 4 of 6 {Exhibit Notebook)
EXHIBITS
Complainant's Exhibit 1
Complainant's Exhibit 2
Complainant's Exhibit 3
Compiainant’s Exhibit 4
Complainant's Exhibit 5
Complainant's Exhibit 6
Complainant's Exhibit 7
Complainant's Exhibit 8
Complainant's Exhibit 9
Complainant’s Exhibit 10
Complainant's Exhibit 11
Complainant's Exhibit 12
Complainant’s Exhibit 13
Complainant's Exhibit 14
Complainant's Exhibit 156
Complainant's Exhibit 16
Complainant’s Exhibit 17
VOLUME 5 of 6 (Exhibit Notebook)
EXHIBITS

. Respondent's Exhibit A

Respondent's Exhibit B

Colorado Secretary of State
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Page No.
774-775

776-777
778-779
780

781

782-813
814-836
837-881
882-884
885

886

887-888
889-890
891-892
893-894
895-896

897

Page No.
898-899

900
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Respondent's Exhibit C
Respondent's Exhibit D
Respondent’s Exhibit E
Respondent's Exhibit F
Respondent's Exhibit G
Respondent’s Exhibit H
Respondent's Exhibit |

Respondent's Exhibit J
Respondent's Exhibit K
Respondent's Exhibit L
Respondent’s Exhibit M
Respondent's Exhibit N

Respondent's Exhibit O

VOLUME 6 of 6 (Transcript)

801
902
903-905
906-908
909
910
911-912
913
914-916
917-918
919-920
921-922
023-924

A transcript of proceedings conducted on September 15, 2010 has been
provided to the Office of Administrative Courts for inclusion In the Agency
Record. The transcript has been separately numbered as transcript pages 1

through 2556,

Colorado Secretary of State
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CERTIFICATE OF SERVICE

| cerlify that a true and correct copy of the above CERTIFICATE OF RECORD
and INDEX was placed in the U.S. Mail, postage prepaid, at Denver, Colorado
to:

Luis Taro, Esq.

Coloracdo Ethics Watch
1630 Welton Street, #4156
Denver, CO 80202

Robert N, Miller, Esq.
Stephanie E. Dunn, Esq.
Perkins Cole, LLP

1899 Wynkoop St., Suite 700
Denver, CO 80202

Aaron Goldhamer, Esq.

Sherman & Howard, L.LC

633 Seventeenth Street, Suite 3000
Denver, CO 80202

Steven Kienda, Esq.

Mario D. Nicolals, Esq.

1601 Blake Street, Suite 310
Denver, CO 80202

Peter J, Krumholz, Esq.
Hale Westfall, LLP

1445 Market St., Suite 300
Denver, CO 80202

And to:

William Hobbs, Deputy Secretary of State
Secretary of State's Office

1700 Broadway, Suite 250

Denver, CO 80290

on this éf_/_ day of February, 2011.

t\/ ;)ldt:)L/L(’i /I) )/%‘i/L()

Office of AdministratiVe Cburts

Colorado Secretary of State
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Appellate Case: 15-1336  Document: 01019716445 Date Filed: 11/07/2016 FIEED: 1
United States Court of Appeals
Tenth Circuit

UNITEDI STATES COURT OF APPEALS November 7, 2016

TENTH CIRCU].T Elisabeth A. Shumalker
Clerk of Court

ROCKY MOUNTAIN GUN OWNERS, a
Colorado non-profit corporation;
COLORADO CAMPAIGN FOR LIFE, a
Colorado non-profit corporation,

Plaintiffs-Appellants,
V. No. 15-1336
WAYNE W. WILLIAMS, in his official (D.C. No. 1:14-CV-02850-REB-KLM)
capacity as Secretary for the State of (D. Colo.)
Colorado; CITIZENS FOR

RESPONSIBILITY AND ETHICS IN
WASHINGTON, a Delaware non-profit
corporation, trading as Colorado Ethics
Watch,

Defendants-Appellees.

ORDER AND JUDGMENT®

Before KELLY, BRISCOE and GORSUCH, Circuit Judges.

Rocky Mountain Gun Owners and Colorado Campaign for Life (Plaintiffs)
initiated this lawsuit to enjoin a then-ongoing state administrative proceeding initiated by

Colarado Ethics Watch (CEW) and to declare unconstitutional state election disclosure

* This order and judgment is not binding precedent, except under the doctrines of
law of the case, res judicata, and collateral estoppel. It may be cited, however, for its
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

Colorado Secretary of State
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Appellate Case: 15-1336 Document; 01019716445 Date Filed: 11/07/2016 Page: 2

laws. The district court denied this relief and dismissed the case, citing the Younger v.
Harris abstention doctrine. Plaintiffs appeal, arguing the district court applied an
improper abstention standard. We have jurisdiction pursuant to 28 U.5.C. § 1291.
Because there were no ongoing state proceedings when the district court ruled, we reverse
and remand for the district court to determine in the first instance whether any of
Plaintiffs’ claims remain viable.
L

The Colorado Constitution, Article XXVIII, and parallel statutory provisions
require that any person who spends $1,000 or more in a year on “electioneering
communications” must file a disclosure report with the Colorado Secretary of State
including, among other details, donor information. Colo. Const. art. XXVIII, § 6(1).
Failing to file triggers civil penalties and a daily fine. Id. § 10(1)~(2). Although
Colorado’s Secretary of State enforces these laws, the statute’s private enforcement
provision allows “[a]ny person” to file a complaint with the Secretary, who must then
refer the case to an administrative law judge (ALJ) in the Office of Administrative Courts
(OAC). Id. § 9(1), (2)(a). A party dissatisfied with the ALJ’s ruling may appeal to the
Colorado Court of Appeals within forty-nine days of service of the agency’s final
decision. Id.; Colo. Rev. Stat, § 24-4-106(11)(b) (2016).

Plaintiffs are two Colorado non-profit organizations that lobby for specific
political causes. Rocky Mountain Gun Owners advocate for Second Amendment rights.

Aplt. Br. at 3. Colorado Campaign for Life advocates for the right to life. Id. They often

2

Colorado Secretary of State
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Appellate Case: 15-1336 Document: 01019716445 Date Filed: 11/07/2016 Page: 3

send election mailings to Colorado voters concerning these two issues and plan to do so
in the future. Aplt. Reply Br. at 7; Aplt. App. at 18. Defendants arc Colorado Ethics
Watch (CEW) and Colorado Secretary of State Wayne Williams. CEW is a non-profit
organization that advocates for government accountability and transparency. Aplee. Br.
at 3, As mentioned above, the Secretary is charged with enforcing Colorado’s election
disclosure laws and passing private complaints on to the OAC.

Both Plaintiffs sent mailings in mid- and early June of 2014, respectively, which
all parties agree fit the definition of “electioneering communications.” Aplt. App. at
17-18, 37-47. Both Plaintiffs failed to file the required disclosure reports. Id. at 18.
CEW filed a private complaint with then Secretary Scott Gessler (predecessor to Appellee
Secretary Wayne Williams) on September 9, 2014. [d. at 18-19. The Secretary passed
the complaint on to the OAC for a hearing. Id. at 19-20. Before the OAC hearing,
Plaintiffs filed this action in the United States District Court for the District of Colorado
challenging the constitutionality of the state’s election disclosure scheme under both the
United States and Colorado Constitutions. Id. at 10-70. Plaintiffs also requested a
preliminary injunction and temporary restraining order (TRO) to prevent enforcement of
the disclosure scheme either generally or as applied to them, and also to halt the then-
upcoming OAC hearing. Id. at 71, 155. The district court denied Plaintiffs’ requests for a
preliminary injunction and TRO, finding that “[t]he administrative proceedings pending
against [Plaintiffs] are the type of proceedings entitled to abstention under Younger v.

Harris, 401 U.8. 37 (1971).” 1d. at 164,

Colorado Secretary of State
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Appellate Case: 15-1336 Document: 01019716445  Date Filed: 11/07/2016 Page: 4

The Secretary then moved to dismiss Plaintiffs’ constitutional claims on Younger
abstention grounds on December 22, 2014. Id. at 166-74. The next day, the ALJ in the
Colorado state proceedings issued his Final Agency Decision finding that Plaintiffs
violated Colorado state law and rejecting their “as applied” constitutional challenges to
the state law, which they had raised as a defense. Id. at 277. Plaintiffs could have
appealed this decision to the Colorado Court of Appeals within forty-nine days after
service of the Final Agency Decision, but chose not to do so. Aplee. Br. at 5; Colo. Rev.
Stat. § 24-4-106(11). Although unclear from the record, service seems to have taken
place shortly after December 23, 2014, meaning the time for appeal expircd as late as
mid-February of 2015. Aplt. App. at 277-78. Thus, the Colorado state proceedings
ended in mid-February of 2015. Neither party contests that the state proceedings have
ended.

Seven months later, on August 12, 20135, the district court gr{mted the Secretary’s
motion to dismiss, again finding abstention proper. Id. at 279-90. In doing so, the
district court stated that “the parties to this case are involved in a paraliel state
proceeding.” Id. at 286 (emphasis added). This was a clear misstatement of fact, as both
parties had previously alerted the district court to the fact that the OAC proceedings had
terminated. In particular, Plaintiffs stated in their brief in opposition to the motion to
dismiss that “{o]n December 23, 2014, the [OAC] ruled that Plaintiffs failed to report
electioneering communications and ordered them to each pay a civil penalty of $8,450.”

Id. at 177. Likewise, the Secretary acknowledged in his reply in support of the motion to

Colorado Secretary of State
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Appellate Case: 15-1336 Document: 01019716445 Date Filed: 11/07/2016 Page: 5

dismiss that “the underlying administrative court action ended with a final adjudication”
on December 23, 2014, and attached a copy of the OAC’s order to his reply. Id. at 265.
In addition, the Secretary stated that Plaintiffs “ha[d] until February 16, 2015, to appeal.”
Id. Notwithstanding the district court’s misstatement regarding the continued pendency
of the state proceedings, however, neither party alerted the district court to its error.

On appeal, Plaintiffs now argue that the district court applied the incorrect
abstention standard, citing the Supreme Court’s most recent abstention case, Sprint

Communications, Inc. v. Jacobs, U.S. , 134 S. Ct. 584 (2013). Aplt. Br. at 2.

Plaintiffs would have this court conclude that the private enforcement action CEW
brought is not a type of state proceeding from which federal courts must abstain. Id. at
15-35. Defendants contest this characterization and also argue that the entire case is
moot. Aplee. Br. at 1; Aplee. Reply Br. at 8-22.

Thus, the issues before us are whether the district court properly abstained and
whether the underlying constitutional claims are moot.

.

Standard of Review

We review de novo a district court’s decision to abstain based on Younger.
Yellowbear v. Wyo. Atty. Gen., 525 F.3d 921, 923 (10th Cir. 2008). However, we

review findings of fact for clear error. Highmark Inc. v. Allcare Health Mgmt. Sys., Inc.,

U8, _,1348.Ct. 1744, 1748 (2014).

Colorado Secretary of State
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Younger Abstention

Generally, federal courts must exercise their jurisdiction when available. Sprint,
134 S. Ct. at 590-91. However, principles of “equity, comity, and federalism” motivate a
“longstanding public policy against federal court interference with state court
proceedings.” Steffel v. Thompson, 415 U.S. 452, 460-61 (1974); Younger v. Harris,
401 U.S. 37, 43-45 (1971). Such policies require a federal court to abstain from hearing
a case before it when failing to do so would disturb an ongoing state proceeding.
Younger, 401 U.S. at 45.

Therefore, the threshold question in Younger abstention analysis is whether a

state proceeding is, in fact, ongoing. Steffel, 415 U.S. at 461-63; Boyle v. Landry, 401
U.S. 77, 80-81 (1971); Columbian Fin. Corp. v. Stork, 811 F.3d 390, 393 (10th Cir.

2016); see also Winter v. Wolnitzek, F.3d_, No. 16-5836/16-5839/16-5841, 2016 WL

4446081, at *2 (6th Cir, Aug. 24, 2016) (“In the absence of an ongoing enforcement
action, Younger has no role to play, leaving us with authority, indeed an obligation, to
resolve the case™); Banks v. Slay, 789 F.3d 919, 923 (8th Cir. 2015) (holding that
abstention was inappropriate because the state appellate case ended and plaintiffs did not
petition the state supreme court); ReadyLink Healthcare, Inc. v. State Comp. Ins. Fund,
754 F.3d 754, 759 (Oth Cir. 2014) (describing “ongoing” as the first and independent
element). This threshold question is necessary because “the relevant principles of equity,
comity, and federalism have little force in the absence of a pending state proceeding.”

Steffel, 415 U.S. at 462 (quotations omitted). State court proceedings end when the time
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for appeal expires. Bear v. Patton, 451 F.3d 639, 642 (10th Cir. 2006).

The Supreme Court’s modern abstention cases involve a live state proceeding
when the trial or appellate courts chose to abstain. See, e.g., Sprint, 134 S. Ct. at 590
(noting that the state court review of the state administrative proceeding was ongoing
when the Eighth Circuit held abstention proper); Ohio Civil Rights Comm’n v. Dayton
Christian Sch.s, Inc., 477 U.S. 619 (1986) (evaluating an injunction stalling an otherwise
pending state civil rights commission investigation); Middlesex Cty. Ethics Comm. v.

Garden State Bar Ass’n., 457 U.S. 423 (1982) (abstaining from a lawyer disciplinary

hearing resolved a few weeks later in In re Hinds, 90 N.J. 604 (1982)); Huffman v.

Pursue, Ltd., 420 U.S. 592, 608 (1975) (stating that the state court proceeding ended after

the district court erroneously failed to abstain). Whether we apply Younger or Sprint in
our abstention analysis, both require an ongoing state proceeding. See Sprint, 134 S. Ct.
at 592 (assuming expressly, as a threshold matter, that the state proceeding was ongoing);
Younger, 401 U.S. at 45 (discussing the foundation of abstention doctrine as prohibiting
federal interference with “pending proceedings in state courts™).

The district court made a clearly erroneous factual finding that the parallel state
court proceedings were still ongoing at the time it granted the Secretary’s motion to
dismiss on Younger abstention grounds. App. 286 (“the parties to this case are involved
in a parallel state proceeding.”). In doing so, the district court apparently overlooked the
statements in the Plaintiffs’ response brief and the Secretary’s reply brief indicating that

the OAC proceedings terminated with a decision on December 23, 2014, and that the
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Plaintiffs had until mid-February 2015 to appeal to the Colorado Court of Appeals. To be
sure, neither party bothered to notify the district court after Plaintiffs allowed that time to
lapse without filing an appeal, thereby ending the state proceedings for good. But nor did
the district court ask the parties for a status update, or otherwise inquire about the status
of the state proceedings, prior to granting the Secretary’s motion to dismiss. For these
reasons, we reverse the district court’s dismissal, which was erroneously based on
abstention principles, and remand for further proceedings.

In their briefs before this court, counsel agree that the state proceedings have
concluded, but argue only as to the effect of that fact upon the continued vitality of
Plaintiffs’ claims. They do not address whether the district court erred by abstaining in
the first place. Indeed, Plaintiffs invite us to revisit our abstention standard in light of
Sprint. Because we dispose of this case on abstention’s threshold question, we decline to
wade further into the issue. Indeed, were we to proceed to address that issue, we would
“run[] afoul of the prohibition on advisory opinions.” Campbell-Ewald Co. v. Gomez,
__U.8._,1368. Ct. 663, 679 (2016).

Mootiness

The parties have also briefed the issue of whether the Plaintiffs’ claims are moot.
Defendants argue there is no possible relief that this court can grant because the state
court enforcement proceedings are complete. Plaintiffs do not dispute this procedural
fact, but argue their facial challenge to Colorado’s election disclosure law is not moot

because the harm caused by Colorado’s law is capable of repetition yet potentially
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evading review. Because the district court improperly abstained, it never reached the
mootness issue. Thus, we leave this question to the district court on remand.
JLIR
We REVERSE the district court’s grant of the motion to dismiés on Younger

abstention grounds, and REMAND for further proceedings.
Entered for the Court

Mary Beck Briscoe
Circuit Judge
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