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Issues Raised in the Complaints 
 

On September 1, 2010 the Colorado Department of State Elections Division (“Division”) 

received an Election Complaint from Tim Lovato (Exhibit “A”). The complaint stems from the 

2010 Primary Election held in Saguache County. A second complaint regarding the 2010 

Primary Election in Saguache County was filed by Richard Drake on October 25, 2010 (Exhibit 

“B”). The allegations shared by the two independent complaints are listed below: 

• Ballots were kept in ballot boxes that were not sealed. 

• Ballots were mixed up, not sorted by precinct, or kept in order. 

• The tally sheets were not signed by all precinct judges on election night. 

 

In addition to the allegations outlined above, Mr. Lovato’s complaint alleged the following 

regarding the conduct of the Primary Election:  

• A canvass board member in Precinct 5 requested that ballots be sorted by precinct and the 

request was denied. 

• Three voters failed to sign the poll book in the Precinct 5. 

 

Furthermore, Mr. Lovato’s complaint posed the following questions regarding the conduct of the 

Primary Election: 

• Whether all election judges who had access to the ballot boxes for the purpose of 

counting ballots had signed the election judge affidavit? 

• Whether the voting equipment used on election day was properly certified? 

• Whether all Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) ballots 

were accounted for? 

• Whether ballots requiring duplication were properly duplicated, and if so, who 

participated in that process? 

• Who verified signatures on the mail-in ballots received? 

• Whether the final tally of votes accounted for spoiled ballots, voided ballots, provisional 

ballots, and UOCAVA ballots? 

 

Background 

On September 1, 2010, Tim Lovato filed an Election Complaint with the Division regarding the 

2010 Primary Election in Saguache County.  In response to Mr. Lovato’s complaint the Division 

sent a request for a written response to the allegations in the election complaint, and 

documentation where necessary, to Melinda Myers, the Saguache County Clerk and Recorder.  A 

copy of the letter requesting documentation in response to Mr. Lovato’s complaint is attached as 

Exhibit “C”.  The Division did not place a deadline on the request for documentation.  On 

October 25, 2010, Richard Drake filed an election complaint with the Division that was 

substantially similar to the complaint filed by Mr. Lovato.    

 

Saguache County Response: 

On November 16, 2010, Ms. Myers provided the Division with a written response to the 

allegations contained in Mr. Lovato’s complaint (Exhibit “D”).  The following is a general 

outline of Ms. Myers’ response: 
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• Seal Logs:  Ms. Myers stated that some of the seal logs from the Primary Election were 

incomplete.  Ms. Myers requested letters from election judges to attest that the ballot 

boxes were sealed. 

• Election Judge Oaths:  Ms. Myers stated that all election judges had been properly sworn-

in and signed the corresponding oath. 

• Ballot Sorting:  Ms. Myers stated that a request from the Canvass Board to sort ballots by 

precinct was granted during the canvass of the Primary Election.  A Canvass Board 

member suggested storing ballots by precinct for all future elections.   

• Precinct 5 Statement of Ballots Cast:  Ms. Myers stated that the Statement of Ballots Cast 

from Precinct 5 was incomplete at the time of the canvass and therefore the Canvass 

Board completed the form. 

• Signature Verification:  Ms. Myers stated that her elections staff completed the signature 

verification of all mail-in ballots. 

• UOCAVA:  Ms. Myers stated that to her knowledge all UOCAVA ballots were properly 

issued. 

 

In addition to providing a written response, Ms. Myers provided a copy of the following 

documents: 

• A receipt from the logic and accuracy test performed on the Accuvote vote system 

(Exhibit “E”); 

• Detailed log of all UOCAVA ballots issued (Exhibit “F”); 

• Detailed log of all duplicated ballots (Exhibit “G”); 

• Signed oaths for all election judges (Exhibit “H”); 

• Seal logs from precincts with polling locations (Exhibit “I”); 

• Letters from Election Judges Ginger Freel and Bill Betts attesting that the ballot boxes 

were sealed (Exhibit “J”); 

• The poll book from Precinct 5 (Exhibit “K”); 

• Statement of Ballots Form for Canvass from Precinct 5 (Exhibit “L”). 

 

General Election Vote Tabulation and Observers: 

As a result of the concerns that were raised regarding the Primary Election in Saguache County, 

the Division sent Amy Wilson, Elections Official Trainer, to observe the General Election in 

Saguache County on November 2, 2010.  Ms. Wilson observed six precinct locations and visited 

the County Clerk and Recorder’s Office to observe ballot tabulation.  A copy of Ms. Wilson’s 

observation notes are attached as Exhibit “M”.   

 

On November 3, 2010, Ms. Myers informed the Division that the ballot totals from the tabulation 

that occurred on election night did not balance with the number of electors that had voted 

through early voting, by mail, and at the polls on election day.  Ms. Myers determined that it was 

necessary to retabulate the ballots on Friday, November 5, 2010.  As a result of the second ballot 
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tabulation the outcome of the County Clerk and Recorder and County Commissioner races 

changed.  The Saguache County Commissioners met the following week at which time the Clerk 

and Recorder’s Office announced that the Division would be invited to assist the County in 

verifying the total ballots cast in the election and ensure that all ballots had been properly 

tabulated.  The Division instructed the Clerk and Recorder’s Office to lock and seal all election 

related materials on Wednesday November 10, 2010. 

 

On November 15, 2010, the Division sent Ms. Wilson, and Michael Hagihara, Voter Registration 

and Elections Management Manager, to assist the Saguache County Clerk and Recorder’s Office 

with conducting a physical count of the total number of ballots cast during the 2010 General 

Election.  ES&S, the vendor for the central count optical scanner used by Saguache County, sent 

Tim King, Technical Services Professional, to review the reports from both ballot tabulations.  

Mr. King concluded that the ballot tabulation from the night of the election was incorrect, and 

that the tabulation from November 5, 2010 was accurate.  Mr. King provided Ms. Myers with an 

overview of the issue which is attached as Exhibit “N”. 

 

The error that Saguache County encountered when tabulating ballots on election night was 

caused when election results were loaded from the M650 central count optical scanner to the 

vote tabulation software.
1
  When the county loaded the results from the mail-in tabulation, 

Precincts 13 and 14 had the following total ballot pages cast: 

Precinct 13 574 Ballot Pages 

Precinct 14 150 Ballot Pages 

 

The error occurred when the county loaded another results zip disk that replaced the mail-in 

totals for Precincts 13 and 14 with the polling place results, and therefore the Precinct 13 and 14 

mail-in results were changed to read: 

Precinct 13 401 Ballot Pages 

Precinct 14 126 Ballot Pages 

 

This effectively reported the polling place numbers for Precincts 13 and 14 twice while not 

reporting the mail-in totals for those Precincts.  As a result of this error the total number of ballot 

pages cast represented 197 ballot pages less than the actual total.  The correct number of mail-in 

ballot pages cast is 2,848.  The amount reported on the night of the election was 2,651 which is 

197 ballot pages short of 2,848. 

                                                           

1
 It should be noted that the voting system refers to ballot styles as precincts, and therefore even 

though Saguache County contains 9 precincts the system reports totals using Precincts (ballot 

styles) 1-25 
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The Division staff members were sworn in as election judges in order to assist the County 

election judges in counting the number of ballots cast through early voting, by mail, and at the 

polling places.  The election judges and Division staff also counted all UOCAVA and 

provisional ballots cast in the General Election.  An overview of the result of the count is 

attached as Exhibit “O”.  The number of ballots counted in this process matched the totals 

reported from the tabulation on November 5, except that the judges and staff count totaled ten 

fewer mail-in page 1 ballots than the machine count.   The hand count was completed in batches 

of ten and it was determined by those present that this discrepancy was likely due to human 

error. 

 

The Division staff and county election judges were able to balance the number of ballots cast 

with the precinct poll books and the reports from the statewide voter registration system 

identifying ballots returned by mail.  After reviewing the physical ballots, the poll books, and 

reports from the statewide voter registration system, the Division is confident that the ballot 

tabulation from November 5, 2010 was the correct tabulation.  

 

On Election Day and during the ballot review process, Division staff had the opportunity to 

observe the election procedures utilized during the General Election.  Division staff paid 

particular attention to the aspects of the election that gave rise to the Primary Election 

complaints.  During the Primary Election the logs recording the seals on election materials were 

inconsistent and incomplete.  During the election judge training prior to the General Election, 

Ms. Myers reinforced the importance of seal logs and required that all ballot boxes and election 

materials be sealed and the numbers recorded.  The Saguache County Clerk and Recorder’s 

Office has a limited number of storage devices and therefore ballots were often stored with other 

election materials such as envelopes, poll books, and voting system reports.  This storage 

practice resulted in seals being broken and replaced more often than if the ballots were stored 

separately from other election materials.  However, Division staff observed that the ballot boxes 

utilized for the purpose of storage were properly sealed and that the seal logs were complete.   

 

During the ballot review, Division Staff observed that the election judges were not properly 

resolving ballots that could not be read by the central count scanner.  Ballots are often rendered 

unreadable when an elector marks more than one target area either inadvertently or to correct a 

previously marked choice.  When a ballot is rendered unreadable, a team of election judges must 

review the ballot to determine the voter’s intent in accordance with the Voter Intent Guide, 

which is produced by the Division and provided to the counties.  Election Rule 27 defines 

unreadable ballots as damaged ballots and requires that all damaged ballots be duplicated.  

Rather than duplicating damaged ballots, the election judges in Saguache County were 

incorrectly instructed by their voting system vendor to amend the ballots so that they could be 

read by the machine.  The methods of amendment consisted of placing a white sticker over the 

target area that was not to be counted, or by filling in the target area that was to be counted.  
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While the election judges did make notations of their change and initial in the margin of the 

ballot, the Division instructed Ms. Myers that Election Rule 27 requires duplication for all 

damaged ballots.   

 

General Election Canvass Activities 

On November 22, 2010, the Division received the certified Saguache County Abstract of Votes 

Cast, which was signed by all of the six Canvass Board members. The Division subsequently 

received a letter signed by five members of the Canvass Board rescinding their signatures from 

the certification.  The letter is attached as Exhibit “P”.  The reasons the Canvass Board members 

stated for rescission are listed below: 

1. The Canvass Board was not able to participate in or observe the post-election audit; 

2. Information requested by the Canvass Board was not provided by the County Clerk and 

Recorder; 

3. The Canvass Board was not informed of the conditions for use of the ES&S M650 central 

count optical scanner; 

4. The Canvass Board received a written complaint from a Saguache County elector that the 

Board did not feel was properly addressed. 

 

The Canvass Board indicated that on November 19, 2010 the Board received a complaint from 

Nancy A. Johnson (Exhibit “Q”).  Section 1-7-514(2), C.R.S., provides for the Canvass Board 

along with the County Clerk and Recorder to investigate a complaint submitted by an eligible 

elector to the Board providing evidence that the voting equipment was not operating correctly. 

The concerns regarding the operation of the voting equipment articulated in the complaint were 

addressed by the Division during the ballot review.  As a result, the Board was advised by Ms. 

Myers that if the individual who filed the complaint had unresolved concerns they should file an 

Elections Complaint with the Secretary of State’s Office.   

 

The Division responded to the Saguache County Canvass Board with a letter (Exhibit “R”).  In 

the response, the Division noted that statute provides for the Canvass Board to transmit 

uncertified election results if for any reason a majority of the Board cannot certify the results.  

The letter advised the Canvass Board members that although their letter was not provided 

contemporaneously with the Abstract of Votes, it would be treated as a statement of non-

certification by a majority of the Board.  However, because statute provides for transmittal of the 

election results to the Division regardless of whether the Canvass Board is able to certify, the 

Division would complete its statutory requirement to compile and total the results for statewide 

offices and issues. 

 

The Canvass Board indicated in their correspondence that one of the races fell within the 

mandatory recount threshold and that the Canvass Board wanted to hand count the races 

involving the ambulance district ballot issue, the Clerk and Recorder’s Office, the County 



7 

 

Commissioner Office for District 3, and Amendment Q.  In its response, the Division explained 

that the Canvass Board did not have the authority to order a recount of Amendment Q, a 

statewide ballot initiative, and that at the conclusion of a recount the Canvass Board should 

prepare an amended Abstract of Votes Cast.   

 

Prior to the Canvass Board’s recount the Division was informed by the Saguache County Clerk 

and Recorder’s Office that the logic and accuracy testing prior to the General Election was not 

performed in strict compliance with requirements outlined in Election Rule 11.  The testing 

board utilized a set of test ballots provided by the vote system vendor, ES&S, rather than ballots 

created by the testing board for the purposes of the logic and accuracy test.  The Canvass Board 

requested that the recount of each of the three races be conducted by hand because the logic and 

accuracy test was not conducted in accordance with the requirements outlined in Election Rule 

11.   

 

Additionally, the Canvass Board felt the need to conduct the recount by hand because the 

canvass board was not present for the post-election audit.  The Saguache County Clerk and 

Recorder’s Office asked the Division whether or not the request to hand count the races could be 

granted.  The Division informed the Clerk and Recorder’s Office that Election Rule 14.3 requires 

that a recount be conducted in the same manner as the ballots were counted on election night.  

Prior to conducting a recount the Canvass Board is responsible for testing the voting equipment 

with a test batch of ballots.  The Canvass Board counts the test batch by hand and then runs the 

ballots through the voting system to ensure that the voting system is accurately tabulating the 

votes.  If the voting system tabulates the test batch correctly the voting system should be used in 

the same manner that it was used on election night. 

 

Recount Activities: 

On November 29, 2010, the Canvass Board conducted a recount of the ambulance district ballot 

issue, the County Clerk and Recorder’s Office, and the County Commissioner Office for District 

3.  The ambulance district contest was separated by a single vote and therefore a recount was 

required by section 1-10.5-101, C.R.S.  The margin of votes in the Clerk and Recorder and 

County Commissioner races did not fall within the statutory range for a required recount; 

however the winning candidates in these races requested and paid for a recount.   

 

On December 2, 2010, the Division received an amended Abstract of Votes Cast signed by two 

members of the six member Canvass Board.  The amended Abstract of Votes Cast identified 

larger margins of victory than were reported in the original abstract for the County 

Commissioner and County Clerk and Recorder races; however, there was no change with regards 

to the outcome of either race.  The margin of votes separating the County Commissioner 

candidates increased from 26 to 38 votes and the margin of votes separating the County Clerk 
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and Recorder candidates increased from 61 to 66 votes.  The results for the ambulance district 

race matched the results reported in the original abstract.   

 

On December 3, 2010, the Division received correspondence from four members of the Canvass 

Board outlining their concerns with the 2010 General Election (Exhibit “S”).  The letter from the 

Canvass Board identified the following concerns: 

1. The M650 central count optical scanner was not properly sealed and the seal logs for the 

ballot boxes were not properly maintained; 

2. Ballots that were rendered unreadable by the voting system were not duplicated in 

accordance with the Election Rules; 

3. The post-election audit was not completed in accordance with the Election Rules; 

4. The results from the M650 central count optical scanner were inconsistent; 

5. The canvass board and the Clerk and Recorder’s staff were not able to create backups 

from the voting system and transport information to a computer system in order to 

generate reports; 

6. The number of mail ballot envelopes did not match the number of mail ballots received 

and input into the statewide voter registration system.  The canvass board was not able to 

audit the process used for receiving mail-in ballots. 

 

The correspondence concluded by indicating that the Canvass Board was able to determine that 

the number of ballots cast did not exceed the number of eligible electors in the county, however 

the Canvass Board was not able to attest to the accuracy of the returns due to the concerns 

outlined in their letter.   

 

 

Resolution 

As the Division worked with the Saguache County Clerk and Recorder’s Office to complete a 

report addressing the complaints from the Primary Election, Division staff observed a number of 

county processes and procedures that are not in compliance with Election Rules and state 

statutes.  However, the issues identified during the 2010 General Election cycle can be addressed 

and corrected through election worker training.  In response to the issues raised in the complaints 

filed by Mr. Lovato and Mr. Drake, the reports from Division staff, and observations from the 

Canvass Board, the Division will provide ongoing assistance and training to the Saguache 

County Clerk and Recorder’s Office to implement processes and procedures in compliance with 

applicable statutes and rules as well as best practices.  Ms. Myers will work closely with the 

Division staff to prepare a plan for conducting the 2011 Coordinated Election, and Division staff 

will be available to assist in its implementation. 
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The Division has identified five areas where additional training and assistance will benefit the 

Saguache County Clerk and Recorder’s Office. The areas identified as needing additional 

training are outlined below:   

 

• Logic and Accuracy Testing 

As noted above, the logic and accuracy testing of the M650 voting system prior to 

the general election was conducted using test ballots provided by ES&S.  Election Rule 

11.5.3.6 requires that the test ballots represent every precinct and shall include every 

ballot style.  Additionally, the rule requires that the test ballots shall allow for a sufficient 

number of ballots to mark every vote position for every candidate on every race including 

write-in candidates.  The Division will assist the Clerk and Recorder’s Office with 

planning and overseeing the logic and accuracy testing prior to the 2011 coordinated 

election in order to ensure compliance with all applicable rules and statutes. 

 

• Ballot Resolution and Duplication 

In the General Election, election judges resolved ballots rendered unreadable in a 

manner that was inconsistent with the requirements of Election Rule 27.  The election 

judges indicated that when the M650 voting system identified that a ballot was 

unreadable the judges were amending the ballot to make it readable either by filling in an 

incomplete mark or by placing a white sticker over a stray mark.   As a general rule 

election judges should never place a sticker over a target area or amend a target area.  

Rather, as outlined in Election Rule 27.4.2(e), all damaged or defective ballots shall be 

duplicated utilizing the ballot duplication procedures outlined in Election Rule 26.  The 

Division will assist the Clerk and Recorder’s Office with developing training and 

ensuring all election judges follow the appropriate ballot resolution procedures. 

 

• Seal Logs and Ballot Storage 

During the Primary Election, seal logs were not utilized consistently and at times 

were incomplete.  Due to the lack of consistency during the Primary Election Ms. Myers 

made seal log training a point of emphasis during the election judge training prior to the 

General Election.  The representatives from the Division witnessed the proper use of seal 

logs during their visit after the General Election.  However, the canvass board identified 

seal log maintenance as an ongoing issue of concern.  Therefore, the County will 

continue to emphasize the importance of maintaining proper seal logs in future election 

judge trainings.  The Division has advised Ms. Myers to obtain additional storage 

containers so that ballots may be stored separately from other election materials.  

Separate storage containers will limit the number of times that seals would need to be 

broken to access election materials.  Additionally, by storing the ballots separately, the 

seal logs will have fewer entries and will provide a clear record for the Canvass Board to 

review.  
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• Voting Systems  

The Canvass Board expressed concerns on multiple occasions that the ES&S 

M650 central count optical scanner was not properly utilized, secured, and tested during 

the 2010 General Election.  The Division will work with Ms. Myers and her staff to 

ensure that the conditions for use for the M650 central count optical scanner are 

implemented prior to the 2011 Coordinated Election.  Additionally, the Division will 

encourage Ms. Myers to visit other counties in Colorado that utilize the M650 central 

count optical scanner in order to implement best practices.  Specifically, Ms. Myers will 

need to implement a process for completing backups from the M650 and implement a 

process for transferring data from the voting system to a computer system that can 

generate reports. 

 

• Post-Election Audit 

Members of the Canvass Board did not witness the post-election audit.  The Clerk 

and Recorder’s Office mistakenly believed that the post-election audit was to be 

completed without witnesses from the canvass board.  However, section 1-7-514, C.R.S., 

requires that the post-election audit be observed by at least two members of the canvass 

board.  The Division will assist the Clerk and Recorder’s Office with planning and 

conducting the post-election audit after the 2011 Coordinated Election to ensure 

compliance will all applicable Election Rules. 

 

Through first hand observation and accounts from the canvass board, the Division has identified 

multiple procedural issues related to the conduct of the 2010 General Election in Saguache 

County.  Because the issues identified are administrative, the Division will work closely with the 

Clerk and Recorder’s Office to create an election plan and implement best practices during the 

2011 Coordinated Election.  Odd-year elections generally involve a lower volume of ballots than 

a General Election, therefore providing for an opportune time to implement improved or new 

election procedures.  If Saguache County does not conduct an election in 2011 the Division will 

work with Ms. Myers to find a county that will allow her staff to observe election procedures, 

specifically procedures relating to voting equipment, so that the Saguache County staff may 

observe best practices. 
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