CORA Working Group
Outline of ADR Options –  September 30, 2016
Note: This outline was prepared in an effort to capture and build upon the working group’s ongoing discussions of a potential ADR option in CORA.  It is intended to provide a basis for discussion, and has not been officially endorsed by any participants.
· Creation of the Dispute Resolution Board
· The CORA Dispute Resolution Board is established within the Department of Regulatory Agencies. 
· [bookmark: _GoBack]The Board includes four members, appointed as follows:
· One member from a state agency, appointed by the governor.
· One member from county or municipal government, appointed by the secretary of state.  For the selection of this member, CML and CCI may provide a list of nominees for consideration by the secretary in making the appointment. 
· A Colorado resident, who is not an employee of an entity subject to CORA, appointed by the secretary of state.
· A member of the press, appointed by the governor. For the selection of this member, the head of the Colorado Press Association may provide a list of nominees for consideration by the governor in making the appointment. 
· There is no compensation for Board members.  Members may be reimbursed for reasonable, actual and necessary costs incurred while fulfilling their duties.
· Terms of service for members:
· Length of term – two years?
· Any term limits?
· Staggered terms and first terms – for example, if the terms are two years, one of the government and one of the non-government members could each have an initial term of one year so that only two members are being replaced at a time.
· Duties and Powers of the Dispute Resolution Board
· Initial members must:
· Establish and publish procedures and qualifications for individuals to become approved CORA mediators.
· Establish and publish procedures and forms for parties to apply for mediation.
· Establish a fee structure for paying approved CORA mediators.
· The Board must meet at least once annually to:
· Review and approve applications to become approved CORA mediators.
· As necessary, review and revise procedures, forms, and fees.
· The Board may meet more often as necessary to fulfill its duties.
· As necessary, the Board may contract with approved mediators to provide services on a case-by-case or service basis.
· The Board must publish and maintain a current list of approved CORA mediators.
· On request from a party, the Board must appoint an approved mediator where the parties are unable to agree.
· Procedure for Mediation
· Any person whose request for records has been denied or partially denied by the custodian, or who does not receive any response to a request for records within the statutory deadline to respond, may file a mediation application.
· A custodian who believes a request for records cannot be fulfilled as stated, or who has denied a request for records and has received a notice of intent to sue, may file a mediation application.
· A party requesting mediation must file an application with the Board and pay the applicable fee.  
· The mediation application must include a copy of the initial request for records and the response from the custodian, if any. 
· The party filing the application must transmit a copy to the other party. 
· The responding party must file a response indicating whether they consent to mediation.  
· The response must be filed within three working days of receipt of the application.
· The responding party must transmit a copy of the response to the applying party.
· If the responding party consents, they must pay the applicable fee. 
· The parties must choose the mediator by mutual agreement.  In the event the parties cannot agree, they must notify the Board and the Board will assign a mediator.
· The parties must schedule the mediation to occur within two weeks of the filing of the response.
· The statements and conduct of the parties during the mediation process are subject to Colorado Rule of Evidence 408, with the following exceptions:
· The initial application for mediation and the response indicating consent or non-consent are admissible to show the parties’ participation or refusal to participate in mediation for the purposes of an award of attorney fees in accordance with section [section allowing judicial review].
· Any written agreement memorializing the agreement of the parties may be presented to the court by any party or their attorneys, if any, as a stipulation, and may be enforced in district court in accordance with section [section allowing judicial review]
· Representation by an attorney is not required to participate in mediation.  If a party chooses to be represented by an attorney or other individual, the fees and costs associated with that representation are not recoverable as part of mediation or in any future action under [section allowing judicial review].
· Appeal
· Keep provisions of § 24-72-204(6) (but move fee provisions to the fees section):
· A custodian may apply to the district court for an order if:
· Disclosure of the contents of a record would do substantial injury to the public interest; or
· The custodian is unable, in good faith, after exercising reasonable diligence, and after reasonable inquiry, to determine if disclosure of the public record is prohibited. 
· In a case brought under this provision, the custodian has the burden of proof.
· A custodian may raise any issue that could be raised under this section in defense against an application for an order under section [24-72-204(5)].
· Modified version of § 24-72-204(5):
· Any person denied the right to inspect any record may apply to the district court for an order, subject to the following requirements:
· If the parties participated in mediation in accordance with section [X] and were unable to resolve their dispute, the person denied inspection may file a complaint upon conclusion of the mediation.
· If the person denied the right to inspect records filed a mediation application and the custodian refused to consent or did not respond to the application, the person may file the complaint no earlier than ten working days after the filing of the mediation application.
· If the person denied the right to inspect records has not filed a mediation application, the person must serve a written notice of intent to sue ten working days before filing a complaint. 
· The custodian may respond to the notice of intent to sue with a mediation application within three days of receipt of the notice.   
· If the custodian files a mediation application, the requestor must respond to the mediation application before filing a complaint with the court.
· Either party may bring suit to enforce an agreement reached in the course of mediation, provided that the agreement was reduced to writing and signed by both parties. 
· Attorney fees:
· In any action in which the parties participated in mediation and were unable to resolve their dispute without a court action:
· If the court finds that the denial of the right to inspection was proper, the court may award court costs and reasonable attorney fees to the custodian if the court finds that the action was frivolous, vexatious, or groundless.
· If the court finds that the denial of the right to inspection was not proper, the court may award court costs and reasonable attorney fees to the prevailing applicant in an amount to be determined by the court upon a finding that the denial of inspection was arbitrary and capricious.
· In any action in which the parties did not participate in mediation:
· If the court finds that the denial of the right to inspection was proper, the court shall award court costs and reasonable attorney fees to the custodian if the court finds that the action was frivolous, vexatious, or groundless.
· If the court finds that the denial of the right to inspection was not proper, the court shall award court costs and reasonable attorney fees to the prevailing applicant in an amount to be determined by the court.
· Notwithstanding the above provisions, the court shall not award fees and costs against any party if that party requested mediation and the other party refused to consent. 
· In any action to enforce an agreement reached in mediation:
· The court may award court costs and reasonable attorney fees to the prevailing party upon a finding that the violation of or failure to comply with the written agreement was willful and deliberate. 
· Notwithstanding any other provision, the court shall not award fees and costs against a custodian in any action if the custodian proves and the court finds that the custodian in good faith, after exercising reasonable diligence, and after reasonable inquiry, was unable to determine if disclosure of the public record was prohibited, regardless of whether the custodian participated or declined to participate in mediation. 
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