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Note: This draft was prepared in an effort to capture the working group’s ongoing discussions.  It is intended to provide a basis for discussion, and has not been officially endorsed by any participants.
24-72-202. Definitions. 
[bookmark: _GoBack] (7)  "Writings" means and includes all books, papers, maps, photographs, cards, tapes, recordings, or other documentary materials, regardless of physical form or characteristics.  "Writings" includes digitally stored data, including without limitation electronic mail messages, but does not include computer software.  “WRITINGS” DOES NOT INCLUDE A COMPUTER PROGRAM OR SOFTWARE, BUT DOES INCLUDE THE INFORMATION USED AS INPUT FOR THE COMPUTER PROGRAM AND THE INFORMATION PRODUCED AS A PRODUCT OF THE COMPUTER PROGRAM, EXCEPT AS OTHERWISE PROVIDED BY LAW. 
To be added as definitions, either in 24-72-202, or as part of a new section:
(X) “STRUCTURED DATA” MEANS DIGITAL DATA THAT IS STORED IN A FIXED FIELD WITHIN A RECORD OR FILE. IT INCLUDES DATA CONTAINED IN RELATIONAL DATABASES AND SPREADSHEETS.
(X) “MACHINE-READABLE” MEANS INFORMATION IN A DIGITAL DATA FORMAT THAT CAN BE AUTOMATICALLY READ AND PROCESSED BY A COMPUTER, INCLUDING BUT NOT LIMITED TO COMMA SEPARATED VALUES, PIPE DELIMITED TEXT, EXTENSIBLE MARKUP LANGUAGE, AND OTHER SIMILAR FORMATS. 
(X) “NATIVE FORMAT” MEANS THE FORMAT IN WHICH A FILE OR DATABASE CONFIGURATION OR SCHEMA WAS ORIGINALLY CREATED OR IS STORED ON THE CUSTODIAN’S COMPUTER OR SERVER.
To be added, possibly to 24-72-204
(X)  ALTERING AN EXISTING RECORD OR EXCISING FIELDS OF INFORMATION TO REMOVE INFORMATION THAT THE CUSTODIAN IS REQUIRED OR ALLOWED TO WITHHOLD DOES NOT CONSTITUTE THE CREATION OF A NEW PUBLIC RECORD.  SUCH ALTERATION OR EXCISION MAY BE SUBJECT TO A RESEARCH AND RETRIEVAL FEE OR A FEE FOR THE MANIPULATION OF DATA AS ALLOWED UNDER SECTION 24-72-205. 

To be added, possibly to 24-72-203 or 205, or as a new section:
(1) (a) IF PUBLIC RECORDS ARE STORED AS STRUCTURED DATA, ANY PERSON MAY REQUEST COPIES OF THOSE RECORDS IN A STRUCTURED, MACHINE-READABLE FORMAT. WHEN REQUESTED, THE CUSTODIAN OF THE RECORDS MUST PROVIDE A COPY IN THE REQUESTED FORMAT, OR, IN THE SOLE DISCRETION OF THE CUSTODIAN, ANOTHER STRUCTURED, MACHINE-READABLE FORMAT, UNLESS:
	(I) IT IS NOT TECHNOLOGICALLY FEASIBLE TO ACCURATELY PRODUCE A COPY OF THE REQUESTED INFORMATION IN A MACHINE-READABLE FORMAT;
	(II) THE CUSTODIAN WOULD BE REQUIRED TO PURCHASE SOFTWARE OR HARDWARE, OR TO CREATE ADDITIONAL PROGRAMMING OR FUNCTIONALITY IN ITS EXISTING SOFTWARE OR HARDWARE, TO ACCURATELY ACCOMMODATE THE REQUEST; 
	(III) PRODUCING THE DATA IN AN ACCURATE MACHINE-READABLE FORMAT  WOULD VIOLATE THE TERMS OF ANY COPYRIGHT AGREEMENT BETWEEN THE CUSTODIAN AND A THIRD PARTY OR RESULT IN THE RELEASE OF A THIRD PARTY’S PROPRIETARY INFORMATION; OR
	(IV) IT IS NOT TECHNOLOGICALLY FEASIBLE TO PERMANENTLY REMOVE INFORMATION THAT THE CUSTODIAN IS REQUIRED OR ALLOWED TO WITHHOLD WITHIN A MACHINE-READABLE FORMAT, OR THE CUSTODIAN WOULD BE REQUIRED TO PURCHASE SOFTWARE OR CREATE ADDITIONAL PROGRAMMING OR FUNCTIONALITY IN ITS EXISTING SOFTWARE TO REMOVE THE INFORMATION.
	(b)  IF A PUBLIC RECORD IS STORED IN A SEARCHABLE ELECTRONIC OR DIGITAL FORMAT, ANY PERSON MAY REQUEST A COPY OF THAT RECORD IN A SEARCHABLE ELECTRONIC FORMAT.  WHEN REQUESTED, THE CUSTODIAN MUST PROVIDE A COPY IN THE REQUESTED FORMAT, OR, IN THE SOLE DISCRETION OF THE CUSTODIAN, ANOTHER SEARCHABLE ELECTRONIC FORMAT, UNLESS:
	(I) IT IS NOT TECHNOLOGICALLY FEASIBLE TO PRODUCE A COPY IN A SEARCHABLE ELECTRONIC FORMAT;
	(II) THE CUSTODIAN WOULD BE REQUIRED TO PURCHASE SOFTWARE OR HARDWARE, OR TO CREATE ADDITIONAL PROGRAMMING OR FUNCTIONALITY IN ITS EXISTING SOFTWARE OR HARDWARE, TO ACCOMMODATE THE REQUEST; OR
	(III) IT IS NOT TECHNOLOGICALLY FEASIBLE TO REMOVE INFORMATION THAT THE CUSTODIAN IS REQUIRED OR ALLOWED TO WITHHOLD WITHIN A SEARCHABLE ELECTRONIC FORMAT, OR THE CUSTODIAN WOULD BE REQUIRED TO PURCHASE SOFTWARE OR CREATE ADDITIONAL PROGRAMMING OR FUNCTIONALITY IN ITS EXISTING SOFTWARE TO REMOVE THE INFORMATION.    
(2) IF A CUSTODIAN CANNOT COMPLY WITH A REQUEST TO PRODUCE PUBLIC RECORDS IN A REQUESTED FORMAT SPECIFIED IN SUBSECTION (1) OF THIS SECTION, THE CUSTODIAN MUST PRODUCE THE RECORDS IN AN ALTERNATE FORMAT.  THE CUSTODIAN MUST PROVIDE A WRITTEN DECLARATION ATTESTING TO THE REASONS THE CUSTODIAN CANNOT PRODUCE THE RECORDS IN THE REQUESTED FORMAT.  
(3) NOTHING IN THIS SECTION (XXX) REQUIRES A CUSTODIAN TO PRODUCE RECORDS IN THEIR NATIVE FORMAT. 
24-72-205. Copy, printout, or photograph of a public record - imposition of research and retrieval fee
(1) (a) In all cases in which a person has the right to inspect a public record, the person may request a copy, printout, or photograph of the record IN PAPER OR ELECTRONIC FORMAT. The custodian shall furnish a copy, printout, or photograph and may charge a fee determined in accordance with subsection (5) of this section; except that, when the custodian is the secretary of state, fees shall be determined and collected pursuant to section 24-21-104 (3), and when the custodian is the executive director of the department of personnel, fees shall be determined and collected pursuant to section 24-80-102 (10). Where the fee for a certified copy or other copy, printout, or photograph of a record is specifically prescribed by law, the specific fee shall apply.
(b) Upon request for records transmission by a person seeking a copy of any public record, the custodian shall transmit a copy of the record by United States mail, other delivery service, facsimile, or electronic mail. No transmission fees may be charged to the record requester for transmitting public records via electronic mail. Within the period specified in section 24-72-203 (3) (a), the custodian shall notify the record requester that a copy of the record is available but will only be sent to the requester once the custodian either receives payment or makes arrangements for receiving payment for all costs associated with records transmission and for all other fees lawfully allowed, unless recovery of all or any portion of such costs or fees has been waived by the custodian. Upon either receiving such payment or making arrangements to receive such payment at a later date, the custodian shall send the record to the requester as soon as practicable but no more than three business days after receipt of, or making arrangements to receive, such payment.
(2) If the custodian does not have facilities for making a copy, printout, or photograph of a record that a person has the right to inspect, the person shall be granted access to the record for the purpose of making a copy, printout, or photograph. The copy, printout, or photograph shall be made while the record is in the possession, custody, and control of the custodian thereof and shall be subject to the supervision of the custodian. When practical, the copy, printout, or photograph shall be made in the place where the record is kept, but if it is impractical to do so, the custodian may allow arrangements to be made for the copy, printout, or photograph to be made at other facilities. If other facilities are necessary, the cost of providing them shall be paid by the person desiring a copy, printout, or photograph of the record. The custodian may establish a reasonable schedule of times for THE PERSON making a copy, printout, or photograph. and may charge the same fee for the services rendered in supervising the copying, printing out, or photographing as the custodian may charge for furnishing a copy, printout, or photograph under subsection (5) of this section.
(3) If, in response to a specific request, the state or any of its agencies, institutions, or political subdivisions has performed a manipulation of data PROGRAMMING, CODING, OR CUSTOM SEARCH QUERIES so as to CONVERT A RECORD INTO A MACHINE-READABLE FORMAT OR generate a record in a form not used by the state or by said agency, institution, or political subdivision, a reasonable fee may be charged to the person making the request. Such fee shall not exceed the actual cost of manipulating the said data and generating the said record in accordance with the request. Persons making subsequent requests for the same or similar records may be charged a fee not in excess of the original fee.
(4) IF A CUSTODIAN PERFORMS PROGRAMMING, CODING, OR CUSTOM SEARCH QUERIES TO CREATE A PUBLIC RECORD, THE FEE FOR A PAPER OR ELECTRONIC COPY OF THAT RECORD MAY BE BASED ON RECOVERY OF THE ACTUAL INCREMENTAL COSTS OF PERFORMING THE PROGRAMMING, CODING, OR CUSTOM SEARCH QUERIES, TOGETHER WITH A REASONABLE PORTION OF THE COSTS ASSOCIATED WITH BUILDING AND MAINTAINING THE INFORMATION SYSTEMS.
(4) If the public record is a result of computer output other than word processing, the fee for a copy, printout, or photograph thereof may be based on recovery of the actual incremental costs of providing the electronic services and products together with a reasonable portion of the costs associated with building and maintaining the information system. Such fee may be reduced or waived by the custodian if the electronic services and products are to be used for a public purpose, including public agency program support, nonprofit activities, journalism, and academic research. Fee reductions and waivers shall be uniformly applied among persons who are similarly situated.
(5) (a) A custodian may charge a fee not to exceed twenty-five cents per standard page for a PAPER copy of a public record or a fee not to exceed the actual cost of providing a copy, printout, or photograph of a public record in a format other than a standard page.
(b) Notwithstanding paragraph (a) of this subsection (54), an institution, as defined in section 24-72-202 (1.5), that is the custodian of scholastic achievement data on an individual person may charge a reasonable fee for a certified transcript of the data.
(6) (a) A custodian may impose a fee in response to a request for the research and retrieval of public records only if the custodian has, prior to the date of receiving the request, either posted on the custodian's web site or otherwise published a written policy that specifies the applicable conditions concerning the research and retrieval of public records by the custodian, including the amount of any current fee. Under any such policy, the custodian shall not impose a charge for the first hour of time expended in connection with the research and retrieval of public records. After the first hour of time has been expended, the custodian may charge a fee for the research and retrieval of public records that shall not exceed thirty dollars per hour. A CUSTODIAN MAY CHARGE A FEE PURSUANT TO THIS SECTION FOR TIME SPENT ON THE ALTERATION OF EXISTING PUBLIC RECORDS TO REMOVE INFORMATION PURSUANT TO 24-72-XXX BEFORE PROVIDING THE REQUESTED RECORDS WHEN NO PROGRAMMING, CODING, OR CUSTOM SEARCH QUERIES IS REQUIRED FOR SUCH ALTERATIONS.    
(B) WHEN A PERSON HAS REQUESTED TO INSPECT OR MAKE COPIES OR IMAGES OF ORIGINAL PUBLIC RECORDS, THE CUSTODIAN MAY CHARGE A FEE IN ACCORDANCE WITH PARAGRAPH (A) OF THIS SUBSECTION (6) FOR TIME REQUIRED FOR THE CUSTODIAN TO SUPERVISE THE HANDLING OF THE RECORDS, WHEN SUCH SUPERVISION IS NECESSARY TO PROTECT THE INTEGRITY OR SECURITY OF THE ORIGINAL RECORDS.
(C) On July 1, 2019, and by July 1 of every five-year period thereafter, the director of research of the legislative council appointed pursuant to section 2-3-304 (1), C.R.S., shall adjust the maximum hourly fee specified in paragraph (a) of this subsection (6) in accordance with the percentage change over the period in the United States department of labor, bureau of labor statistics, consumer price index for Denver-Boulder-Greeley, all items, all urban consumers, or its successor index. The director of research shall post the adjusted maximum hourly fee on the web site of the general assembly.
24-72-206.  Violation - penalty. Any person who willfully and knowingly violates the provisions of this part 2 is guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of not more than one hundred dollars, or by imprisonment in the county jail for not more than ninety days, or by both such fine and imprisonment.
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