
 
Plaintiff Marilyn Marks requests this Court pursuant to § 1-1.5-105(4), C.R.S., and 

§ 24-4-106, C.R.S., to commence an action for judicial review of a final determination by the 
Secretary of State dismissing Complaint # SOS-HAVA-55-11-0001, and other equitable relief, 
and in connection therewith states as follows.   

 
PARTIES, JURISDICTION AND VENUE 

 
1. Plaintiff MARILYN MARKS is a resident of Pitkin County, Colorado. 
 
2. Defendant SCOTT GESSLER is Colorado’s Secretary of State and in such 

capacity is a person representing the Colorado Department of State (“CDOS”) or acting on its 
behalf in the matter sought to be reviewed.  See § 24-4-106(4), C.R.S.  Gessler is sued in his 
official capacity only. 
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3. Defendant COLORADO DEPARTMENT OF STATE is a state agency. 
 
4. Defendant JUDD CHOATE is the Director of the Elections Division of CDOS and 

in such capacity is a person representing CDOS or acting on its behalf in the matter sought to be 
reviewed.  See § 24-4-106(4), C.R.S.  Choate is sued in his official capacity only. 

 
5. This Court has jurisdiction over the subject matter of this action pursuant to 

§ 1-1.5-105(4), C.R.S., and § 24-4-106(4), C.R.S. 
 
6. Venue in this court is proper pursuant to § 1-1.5-105(4), C.R.S., and 

C.R.C.P. 98(b)(2). 
 
7. This Complaint is timely filed within 30 days of the date of the determination by 

the Secretary of State acting pursuant to § 1-1.5-105(2)(i), C.R.S., to be reviewed.  See § 1-1.5-
105(4), C.R.S.; see also § 24-4-106(4), C.R.S. 

 
GENERAL ALLEGATIONS 

 
8. Plaintiff realleges each of the foregoing paragraphs of this Complaint here. 
 
9. The federal Help America Vote Act of 2002, 42 U.S.C. § 15301 (“HAVA”), 

requires States that receive payments under any federal HAVA program to establish and maintain 
a state-based administrative complaint procedure that meets certain requirements.  See 42 U.S.C. 
§ 15512(a)(1). 

 
10. Colorado has received payments of federal funds under one or more HAVA 

programs. 
 
11. Colorado has enacted legislation intended to comply with HAVA and to qualify 

the State to receive federal funds under HAVA programs.  See § 1-1.5-101(2), C.R.S.; see 
generally §§ 1-1.5-101 to -106, C.R.S. 

 
12. Colorado’s Secretary of State has established and maintains Colorado’s 

implementation of the state-based administrative complaint procedure required by HAVA.  See 
Rules Concerning Help America Vote Act, Title III: Administrative Complaint Procedures, 
8 C.C.R. § 1505-1 (Rule 31). 

 
13. HAVA requires state-based administrative complaint procedures, including 

Colorado’s procedure, to authorize “any person who believes that there is a violation of any 
provision of title III (including a violation which has occurred, is occurring, or is about to occur)” 
to file a HAVA complaint.  See 42 U.S.C. § 15512(a)(2)(B) (emphasis added). 
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14. But Colorado’s statute and rules implementing the State’s compliance with HAVA 
only authorize “any person who has either been personally aggrieved by or has personally 
witnessed a violation of Title III of HAVA” to file a HAVA complaint.  See § 1-1.5-105(2)(b), 
C.R.S.; 8 C.C.R. § 1505-1 (Rule 31.1(b)) (emphasis added). 

 
15. Where discrepancies exist between Article 1.5 of Title 1 of the Colorado Revised 

Statutes and any provision of HAVA, Section 1-1.5-103, C.R.S., provides that the relevant 
provision of HAVA will control: 

 
If the secretary or a court of competent jurisdiction determines 
there is a conflict between this article or any other provision of this 
code and any provision of HAVA, the provisions of HAVA and 
any rules promulgated thereunder shall control, and the secretary 
shall perform the duties and discharge the obligations contained in 
the federal act.  If such a determination is made, the secretary shall 
submit a report to the general assembly explaining the conflict and 
suggesting language to change this article in the next legislative 
session. 
 

§ 1-1.5-103, C.R.S. 
 

16. HAVA requires state-based administrative complaint procedures, including 
Colorado’s procedure, to provide that, “At the request of the complainant, there shall be a hearing 
on the record.”  See 42 U.S.C. § 15512(a)(2)(E). 

 
17. HAVA requires state-based administrative complaint procedures, including 

Colorado’s procedure, to provide that a final determination with respect to a HAVA complaint 
must be made within 90 days of the filing of the complaint, see 42 U.S.C. § 15512(a)(2)(H), and 
provides that, “If the State fails to meet the deadline applicable…, the complaint shall be resolved 
within 60 days under alternative dispute resolution procedures established for purposes of this 
section,” see 42 U.S.C. § 15512(a)(2)(I). 

 
18. “Any person aggrieved by a final determination by the secretary acting pursuant to 

[§ 1-1.5-105(2)(i), C.R.S.] may appeal the secretary’s determination to the district court in and for 
the city and county of Denver within thirty days of the date of the determination.”  § 1-1.5-105(4), 
C.R.S. 

 
19. Under Colorado law, the administrative complaint procedure established by the 

Secretary of State constitutes the exclusive administrative remedy for a violation of Title III of 
HAVA.  See § 1-1.5-105(3)(c), C.R.S. 

 
DISMISSAL OF PLAINTIFF’S HAVA COMPLAINT 

 
20. Plaintiff realleges each of the foregoing paragraphs of this Complaint here. 
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21. Marks is, and at all times material to this Complaint has been, a person who 

believes that violations of Title III of HAVA have occurred or are occurring in relation to the 
conduct of the 2010 general election held in Saguache County, Colorado. 

 
22. Marks is, and at all times material to this Complaint has been, a person who either 

has been personally aggrieved by or has personally witnessed a violation of Title III of HAVA in 
relation to the conduct of the 2010 general election held in Saguache County, Colorado. 

 
23. On April 4, 2011, Marks filed a HAVA complaint with Defendant CDOS under 8 

C.C.R. § 1505-1 (Rule 31) and § 1-1.5-105, C.R.S., alleging certain violations of Title III of 
HAVA had occurred or were occurring in the context of the 2010 general election held in 
Saguache County, Colorado.   

 
24. Marks’s HAVA complaint was designated by the Defendants to be Complaint 

#SOS-HAVA-55-11-0001. 
 
25. Following the initial filing of her HAVA complaint, Marks amended her HAVA 

complaint a number of times to provide supplementary factual allegations. 
 
26. In her HAVA complaint, Marks requested a hearing on the record. 
 
27. On June 22, 2011, Defendant Choate, representing and acting on behalf of 

Defendants Gessler and CDOS, dismissed Marks’s HAVA complaint on grounds that Marks 
lacked standing under § 1-1.5-105(2)(b), C.R.S., to bring a HAVA complaint because she was 
purportedly neither personally aggrieved nor a personal witness to a violation of Title III of 
HAVA. 

 
28. The ninety-day period beginning on the filing date of Marks’s HAVA complaint 

expired less than two weeks after the Defendants’ dismissal of Marks’s HAVA complaint.    
 

FIRST CLAIM FOR RELIEF 
(Judicial Review) 

(§ 1-1.5-105(4), C.R.S., and § 24-4-106, C.R.S.) 
 

29. Plaintiff realleges each of the foregoing paragraphs of this Complaint here. 
 
30. Marks properly has standing to bring a HAVA complaint under Colorado’s 

administrative complaint procedure because Marks is a person who believes that there is a 
violation of provisions of title III of HAVA.  

 
31. Marks properly has standing to bring a HAVA complaint under Colorado’s 

administrative complaint procedure because Marks is a person who either has been personally 
aggrieved by or has personally witnessed a violation of Title III of HAVA.  
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32. Defendants’ dismissal of Marks’s HAVA complaint on standing grounds was a 

“final determination” for purposes of § 1-1.5-105(2)(i), C.R.S., and is subject to judicial review 
under § 1-1.5-105(4), C.R.S. 

 
33. Defendants’ dismissal of Marks’s HAVA complaint on standing grounds was a 

“final agency action” for purposes of, and is subject to judicial review under, § 24-4-106(2), 
C.R.S. 

 
34. Because Colorado has received payments under one or more programs of HAVA, 

Colorado’s administrative complaint procedure is required to conform to the requirements set out 
in HAVA.  See 42 U.S.C. § 15512(a)(1). 

 
35. Because HAVA requires state-based administrative complaint procedures to confer 

standing upon a substantially broader class of persons, see 42 U.S.C. § 15512(a)(2)(B), than the 
class of persons that is actually granted standing to bring a HAVA complaint by 
§ 1-1.5-105(2)(b), C.R.S., the provisions of HAVA control over the conflicting provisions of state 
law, see § 1-1.5-103, C.R.S., and the Defendants should have performed their duties and 
discharged their obligations under the requirements of the federal act by recognizing Marks’s 
standing, rather than dismissing Marks’s complaint for lack of standing. 

 
36. Marks has been adversely affected or aggrieved by dismissal of her HAVA 

complaint because the dismissal has deprived Marks of her state and federal rights to use 
Colorado’s administrative complaint procedure to remedy violations of Title III of HAVA. 

 
37. Marks has been adversely affected or aggrieved by dismissal of her HAVA 

complaint because the dismissal has deprived Marks of her state and federal rights to a hearing on 
the record in connection with her HAVA complaint. 

 
38. Marks is entitled to relief because Defendants’ dismissal of Marks’s HAVA 

complaint was arbitrary and capricious; a denial of statutory right; in excess of statutory 
jurisdiction, authority, purposes, or limitations; not in accord with procedures required by law; an 
abuse or clearly unwarranted exercise of discretion; based upon findings of fact that are clearly 
erroneous on the whole record; unsupported by substantial evidence when the record is 
considered as a whole; and/or otherwise contrary to law. 

 
39. Marks is entitled to and does hereby request judicial review of Defendants’ 

dismissal of Marks’s HAVA complaint. 
 

SECOND CLAIM FOR RELIEF 
(Deprivation of Federally Secured Rights & Attorney Fees) 

(42 U.S.C. §§ 1983, 1988) 
 

40. Plaintiff realleges each of the foregoing paragraphs of this Complaint here. 
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41. By dismissing Marks’s HAVA complaint on state-law standing grounds and in 

derogation of a controlling federal right to standing conferred by HAVA, Defendants have 
deprived Marks of a federally secured right to file a HAVA complaint using Colorado’s 
administrative complaint procedure.  See 42 U.S.C. § 15512(a)(2)(B). 

 
42. By dismissing Marks’s HAVA complaint on state-law standing grounds and in 

derogation of a controlling federal right to standing conferred by HAVA, Defendants have 
deprived Marks of a federally secured right to receive a hearing on the record in connection with 
her HAVA complaint.  See 42 U.S.C. § 15512(a)(2)(E). 

 
43. Defendants’ dismissal of Marks’s HAVA complaint was an action taken under 

color of Colorado law. 
 
44. Defendants are now liable to Marks for the deprivation of rights secured by the 

laws of the United States.  See 42 U.S.C. § 1983. 
 
45. This appeal under § 1-1.5-105(4), C.R.S., and § 24-4-106, C.R.S., is an “action at 

law, suit in equity, or other proper proceeding for redress” for purposes of 42 U.S.C. § 1983.  See 
id. 

 
46. Marks, as a party seeking through this action to enforce her rights under 42 U.S.C. 

§ 1983, is entitled to her reasonable attorney fees if she prevails.  See 42 U.S.C. § 1988(b). 
 

47. Marks does hereby request an award of her reasonable attorney fees in connection 
with this action. 
 

THIRD CLAIM FOR RELIEF 
(Determination of Conflict with Federal Law) 

(§ 1-1.5-103, C.R.S.) 
 

48. Plaintiff realleges each of the foregoing paragraphs of this Complaint here. 
 
49. Section 1-1.5-103, C.R.S., permits this Court to make a determination that a 

provision of Article 1.5 of Title 1 of the Colorado Revised Statutes conflicts with any provision of 
HAVA.  See § 1-1.5-103, C.R.S. 

 
50. HAVA requires Colorado’s administrative complaint procedure to confer standing 

upon a substantially broader class of persons, see 42 U.S.C. § 15512(a)(2)(B), than the class of 
persons actually granted standing to bring a HAVA complaint under § 1-1.5-105(2)(b), C.R.S. 

 
51. This Court should now determine that a conflict exists between § 1-1.5-105(2)(b), 

C.R.S., and 42 U.S.C. § 15512(a)(2)(B) for purposes of § 1-1.5-103, C.R.S. 
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REQUEST FOR JUDICIAL REVIEW  
AND PRAYER FOR RELIEF 

 
WHEREFORE, Plaintiff Marilyn Marks requests judicial review and prays for this Court 

to enforce Marks’s federal and state rights by granting the following relief: 
 
A. Enter an Order reversing Defendants’ dismissal of Marks’s HAVA complaint and 

remanding this matter to Defendant CDOS with instructions for CDOS to provide Marks with a 
hearing on the record as required by § 1-1.5-105(2)(g), C.R.S., and in particular either to conduct 
such hearing in public, requiring notice and allowing live presentation of testimony, data, views 
and argument by the complainant and other interested individuals; or before a mutually agreed 
arbitrator from the Colorado Judicial Office of Dispute Resolution using the alternative dispute 
resolution procedure required to be established and used under § 1-1.5-105(2)(j), C.R.S.; 

 
B. Enter an Order determining, pursuant to § 1-1.5-103, C.R.S., that there is a conflict 

between § 1-1.5-105(2)(b), C.R.S., and 42 U.S.C. § 15512(a)(2)(B);  
 
C. Enter an Order directing the Secretary of State to substantially comply with his 

obligation under § 1-1.5-103, C.R.S., to submit a report to the General Assembly explaining the 
conflict between § 1-1.5-105(2)(b), C.R.S., and 42 U.S.C. § 15512(a)(2)(B) and suggesting 
language to change Article 1.5 of Title 1 of the Colorado Revised Statutes in the next legislative 
session; 

 
D. Award Marks her costs and expenses of this action; 
 
E. Award Marks her reasonable attorney fees; and 
 
F. Award Marks such other relief as this Court deems just and appropriate. 
 

DESIGNATION OF RECORD 
 

Plaintiff Marilyn Marks designates the following documents as relevant parts of the record 
pursuant to § 24-4-106(6), C.R.S.: 

 
i. The original or certified copies of all pleadings, applications, evidence, exhibits, 

complaints, correspondence and other papers presented to and/or considered by the agency; and 
 
ii. The written order of dismissal issued by the agency identified in this action. 
 
Respectfully submitted this 19th day of July, 2011. 
 

    ROBERT A. MCGUIRE, ATTORNEY AT LAW, LLC 
 
    By: S/ Robert A. McGuire_______________ 
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     Robert A. McGuire, Reg. No. 37134 
     Attorney for Plaintiff Marilyn Marks 
 
Plaintiff’s Address: 
1520 Homestake Drive 
Aspen, Colorado 81611 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on July 19, 2011, I served a copy of this COMPLAINT FOR 

JUDICIAL REVIEW PURSUANT TO § 1-1.5-105(4), C.R.S., AND § 24-2-106, C.R.S., 
AND DESIGNATION OF RECORD by first-class certified mail sent to the following 
addresses: 
 

Scott Gessler, Colorado Secretary of State 
Judd Choate, Director, Elections Division 
Colorado Department of State 
1700 Broadway, Suite 200 
Denver, Colorado 80290 
 
Colorado Attorney General 
1525 Sherman Street 
Denver, Colorado 80203 
 

       S/ Robert McGuire    

 


