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IN RE:      }  
       } SECRETARY OF STATE 
REPORT OF INVESTIGATION   } STATE OF COLORADO 
ACCESSIBILITY TO POLLING PLACE }  
PRECINCT #7212230013    } SOS-HAVA-30-05-0001 
November 2, 2004 GENERAL ELECTION } 
 

I.  Procedural Background
 

On January 27, 2005, the Office of the Secretary of State (the “Office”) received a 
written, sworn, signed, and notarized Complaint (the “Complaint”) dated January 21, 2005, filed 
by Jennie J. Esquibel (“Esquibel”) alleging specific violations of the Colorado Uniform Election 
Code and Title III of the Help America Vote Act of 2002 (42 USC 15512, et seq. (2002)) by the 
Jefferson County Clerk and Recorder Faye E. Griffin (“Griffin”), with regard to the county’s 
alleged failure to post proper signage, failure to provide adequate accommodations for disabled 
electors waiting to vote, and failure to allow a person with physical disabilities to vote 
independently and privately, violating section 301(a)(3)(A) and (B) of Public Law 107-252 at a 
certain Polling Place (the “Polling Place”).  Exhibit “1.”  On February 23, 2005, this Office 
acknowledged receipt of the Complaint by letter to the Jefferson County Clerk and Recorder and 
assigned a unique tracking number (SOS-HAVA-30-05-0001) to the Complaint evidencing the 
file date.   

 
This Office acknowledged in the letter that the Esquibel Complaint met the requirements 

of § 1-1.5-105, 1 C.R.S. (2003), and the Help America Vote Act of 2002 (“HAVA”), 42 U.S.C. 
15512, et seq. (2002), that the Complaint was timely filed, and that this Office accepted 
jurisdiction.  On February 23, 2005, this Office, by written correspondence, provided notice of 
the Esquibel Complaint to Griffin and advised Griffin of her right to a hearing; however, no 
hearing was requested.   

 
On March 24, 2005, Susan Miller (“Miller”), Jefferson County Director of Elections, on 

behalf of Griffin filed a written response addressing the claims alleged in the Esquibel 
Complaint. Exhibit “2.”  Attached to her response, Miller submitted Exhibit “3”, Mr. Ben 
Nordell’s Certificate of Appointment & Oath of Watcher; Exhibit “4”, a map of precinct 
7212230013; and Exhibit “5”, the Stone House brochure as distributed by the City of Lakewood.  
Miller supplemented her response on April 6, 2005 by submitting Exhibit “6”, a sketch provide 
by election judge Tim Maloney detailing the arrangement of tables, chairs and equipment in the 
Stone House during the November 2, 2004 General Election. 

 
As part of its investigation, on March 7, 2005, this Office inspected the Polling Place at 

precinct number 7212230013, Stone House, 2900 South Estes Street, Lakewood, Colorado 
80227-4531.  In addition, this Office requested and received from Griffin written diagrams of 
that portion of the Stone House used as the Polling Place. 

 
In issuing this Final Determination, the written submissions of the parties have been 

received and considered, the credibility has been weighed, the Complaint and the responses 
thereto and related documents have been considered, this Office applies a preponderance of the 
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evidence standard.  See Karnes v. SCI Colorado Funeral Services, Inc., 162 F.3d 1077, 1081 
(10th Cir. 1998)(holding that the preponderance of evidence standard generally applies in Title 
VII cases where the federal or state statute does not explicitly set forth a standard, insofar as it 
constitutes a conventional rule of civil litigation)(citing Price Waterhouse v. Hopkins, 490 U.S. 
228, 253 (1989); Community Hospital v. Fail, 969 P.2d 667, 681 (Colo. 1998)); see also § 13-25-
127(1), 5 C.R.S. (2003)(stating that notwithstanding any provision of law to the contrary, the 
degree of proof required in any civil action shall be by a preponderance of the evidence). 
 

II.  Jurisdiction 
 
Jurisdiction of the Office of Secretary of State is vested pursuant to § 1-1-107(2)(b), 1 

Colorado Revised Statutes (“C.R.S.”)(2003), which specifically authorizes the Secretary of State 
to review the practices and procedures of the County Clerk and Recorder of Jefferson County, its 
employees and other election officials in the conduct of an election.  These powers have been 
vested in the Secretary of State pursuant to Section 11 of Article VII of the State of Colorado 
Constitution to secure the purity of elections and to guard against the abuses of the elective 
franchise.  See § 1-1-107(5), 1 C.R.S. (2003).  Further, this Office is empowered to exercise any 
other powers or perform any other duties that are consistent with Article 1.5 of Title 1, C.R.S. 
(2003) and that are reasonably necessary for the proper administration, implementation, and 
enforcement of the Help America Vote Act (“HAVA”) 42 U.S.C. 15512, et seq., (2002) and that 
will improve the conduct of elections in the state in conformity with HAVA.  See § 1-1.5-
104(1)(f), 1 C.R.S. (2003). 
 

This Office determines that pursuant to § 1-1.5-105(2)(b), 1 C.R.S. (2003) and 42 U.S.C. 
15512(a)(2)(B), Esquibel has standing to bring a Complaint. 

 
III.  Issues Raised by the Complainant 

 
A.  The complainant, Esquibel, alleges the following: 
 

1. The county failed to post proper signage at the Polling Place. 

2. The Polling Place did not provide adequate seating accommodations for disabled electors 
waiting to vote. 

3. The Polling Place did not allow a person with physical disabilities to vote independently 
and privately.  

 
IV. Findings of Fact 

 
1.  Posting of Signage. 
 
The Polling Place is located on the Bear Creek Greenbelt in the City of Lakewood.  An 

elector can travel either northbound, north of Hampden Avenue or southbound, south of West 
Yale Avenue on South Estes Street, west of Wadsworth Boulevard to reach the Polling Place.  
Exhibit “7a” demonstrates the visible signage posted along the east side of South Estes Street.  
The signage is located at the entrance to the greenbelt and simply names the greenbelt and 
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identifies it as a City of Lakewood property.  To view any signage for the Stone House, an 
individual would be required to enter the parking area were a large stone marker identifies the 
Polling Place. Exhibit “7b.” As Miller concedes in her response, during the summer months the 
signage is barely visible due to overgrown, lush vegetation as illustrated in Exhibit “5.”  
However, we respectfully disagree with her claim that the signage is easily visible during the 
winter months when the deciduous vegetation dies off.  We concur that the lush vegetation is 
indeed absent during the winter months, however, as noted during our site visit, the dead debris 
remains present, and therefore obstructs the view of the permanent stone marker identifying the 
Polling Place. In addition, a split rail fence runs parallel to the stone marker, obscuring the view 
from the road way. Exhibit “7c.” 
  

2.  Accommodations for Disabled Voters Waiting to Vote. 
 
Esquibel alleges in her Complaint that a long line outside the Polling Place forced her to 

enter the building while her daughter and the daughter’s fiancé retained her place in line.  
Esquibel also alleged that once inside the Polling Place, she discovered that only four chairs were 
available for the use of the general public, of which she alleged one was being utilized by 
another elector and the remaining two or three were being used to house the belongings of Mr. 
Ben Nordell, a Republican Party poll watcher. Exhibit “3.”  Esquibel alleged that when she asked 
if she could use one of the chairs, Mr. Nordell was rude and reluctant to relinquish the use of 
one.  Mr. Nordell eventually cleared his belongings from one of the chairs and with some 
difficulty, Esquibel obtained Mr. Nordell’s name for her records.1  

 
In Miller’s response, she remarks that though their accounts differ, each election judge 

she spoke with noted that there were chairs available, but no one could agree on a singular count.  
The Polling Place was equipped with a total of 35 chairs and all present agree, “The chairs were 
used for the elderly or disabled.”  However, Mr. Maloney notes in his diagram of the Polling 
Place that the chairs for waiting voters were not put out until approximately 12:00 PM. 

 
Miller reiterates the fact that judges described the Polling Place as “cramped” or “full” 

most of the day. Miller noted precinct number 7212230013 has 1,263 active, registered voters, of 
which, 501 voted at the Polling Place during the 2004 General Election.  Though no exact 
measurements were available, this Office and the office of the county clerk approximate the total 
square footage of the four rooms on the main floor of the Stone House at approximately 800 sq. 
ft.  This office feels it necessary to point out that the Stone House advertises a maximum 
capacity of 35 individuals (Exhibit “5”); also note that four elections judges were on the 
premises the entire day, as well as the four poll watchers who had been approved to monitor this 
precinct.  In a twelve-hour day, 7 AM to 7 PM, 501 electors passed through the Stone House.  
Assuming a best-case scenario, if electors maintained a steady stream throughout the day, it is 
safe to assume that at any given time on Election Day, approximately forty-two electors were 
present at the Polling Place in addition to the four election judges and four poll watchers, 
consistently exceeding the facility’s maximum capacity.  

 
3.  Voting Equipment. 
 

                                                 
1 Please note that Esquibel mistakenly notes Ben Nordell’s name as Ben Verdill in her Complaint. 
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 Finally, Esquibel asserts that after signing in and standing for about five minutes she 
began having trouble breathing. An election official noted her difficulties and asked if she’d like 
to sit down to vote.  Esquibel took a seat at a table adjacent to the line and waited for the official.  
She alleged that the official brought a voting machine to the table where she was sitting and that 
her daughter was forced to prop up the machine so she could view the screen.  Esquibel goes on 
to allege that the lighting in the room made it difficult to read the display. Because Esquibel 
could not read the ballot, she was required to seek assistance pursuant to Section 1-7-111, CRS 
(2004)2, though it appears no formal request was made or is of record.  Pursuant to Esquibel’s 
request, her daughter read the ballot to her and assisted her in casting her vote.  Esquibel alleges 
that people standing in line could see her screen and had the ability to listen to her relay her 
decisions to her daughter.   
 
 Esquibel asserts that her inability to utilize the equipment caused her to feel humiliated 
and degraded, thus violating Section 301(a)(3)(A) and (B) of the federal Help America Vote Act 
of 2002.  Section 301(a)(3)(A) and (B) provide: 
 

(3)  Accessibility for individuals with disabilities.  The voting system shall: 
(A) be accessible for individuals with disabilities, including non-visual accessibility 
for the blind and visually impaired, in a manner that provides the same opportunity 
for access and participation (including privacy and independence) as for other voters; 
(B) satisfy the requirement of subparagraph (A) through the use of at least one direct 
record electronic voting system or other voting system equipped for individuals with 
disabilities at each Polling Place. 

 
 However, the effective date of this provision does not become effective until January 1, 
2006 and is to be applied prospectively.3  Inasmuch as Section 301(a)(3)(A) and (B) do not affect 
the election in question, CRS section 1-7-111 (2004) does authorize a workable, legal alternative 
until the January 1, 2006 deadline.     
 

In Miller’s response, she contends that the voting equipment present at the Polling Place 
was accessible4 and equipped with an audio feature for those with visual difficulties.  Two of the 
election judges present believe Esquibel was offered an audio ballot, but can’t specifically recall 
whether or not she chose to utilize this option.  Regardless of whether Esquibel was provided 

                                                 
2 CRS Section 1-7-111 (2004) authorizes any registered elector who declares to the election judges that, by reason of 
blindness or inability to read or write, he or she is unable to prepare the ballot or operate the voting device or 
electronic voting device without assistance, the elector is entitled, upon making the request, to receive the assistance 
of any one of the election judges or, at the elector’s option, any eligible elector selected by the disabled eligible 
elector. 
3 Each State and jurisdiction is required to comply with the requirements of this section (Section 301) on and after 
January 1, 2006.  Help America Vote Act of 2002, Public Law 107-252, Section 301(d).  The state of Colorado has 
chosen to exercise the option set forth in Section 303(a)(3)(B) by requiring one direct record electronic (DRE) 
specially equipped voting device in each Polling Place and has budgeted money for purchase of such devices prior 
to January 1, 2006.  
4 For purposes of this report, it should be noted that the voting systems deployed by Jefferson County were acquired 
prior to any legal or regulatory definition or guidelines of what an “accessible” voting system is.  (In fact, to date, 
there are no federal guidelines that address what constitutes an accessible voting system.)  This Office is neither 
asked for, nor does it render, a legal definition or finding of accessibility with regard to the voting system in 
question. 
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with an audio ballot or assistance pursuant to CRS Section 1-7-111 (2004) is secondary to 
Esquibel’s right to privately cast a secret ballot screened from observation by others.  The 
evidence clearly shows that voters with disabilities were queued in an area designated as a “table 
for handicapped voters to use while voting.”  (See Exhibit “6.”)  This table area, while in the 
same area as other voting machines, did not by its very nature provide privacy.  There was no 
voting booth situated so as to permit a disabled voter to prepare his or her ballot screened from 
observation.  See CRS Section 1-5-501 (2004).  It is true that Jefferson County met the statutory 
minimum number of voting booths for the voting system and the precinct in question.  What is 
unclear from the evidence is why a separate area designated for disabled voters exists at all.  
Were the voting booths used for able-bodied voters unsuitable or improper for a disabled voter?  
Was Jefferson County merely trying to accommodate disabled voters in an expedited fashion?  
Were able-bodied voters required to cast their ballots in a similar fashion?   

 
HAVA is civil rights legislation for all voters.  Importantly for disabled voters, however, 

is the right to vote in a manner that provides the same opportunity for access and participation 
(including privacy and independence) as for other voters.  It is true that much of this requirement 
is to be accomplished by installation and use of a direct recording electronic (DRE) voting 
system similar to that already used by Jefferson County by January 1, 2006.  However, the 
Complaint does not raise issue with the use of DREs; it takes issue with the environment in 
which the DRE was used.  Issues, such as lack of proper lighting and lack of privacy in order to 
properly read (or be read to) and mark a ballot in private, are central to this Complaint.   

 
This Office holds that Jefferson County (in instituting a table for a removable DRE for 

the disabled voters to cast their ballots) should have used a voting booth, privacy booth or other 
aide to promote and ensure privacy for disabled voters regardless of whether a disability DRE 
was used or assistance was used pursuant to section 1-7-111 in order for a disabled voter to cast a 
ballot privately.       

 
V. Legal Authority 

 
The right to vote and have that vote counted is deeply seated in the history of the United 

States.  The Supreme Court of the United States has recognized the right to vote as a 
fundamental right in a democracy ordained by self-determination.  Voting is one of the most 
fundamental and cherished liberties in our democratic system of government.  Burson v. 
Freeman, 504 U.S. 191, 214 (1992)(Justice Kennedy, concurring).  The right to vote freely for 
the candidate of one’s choice is the essence of a democratic society, and any restrictions on that 
right strike at the heart of representative government.  Reynolds v. Sims, 377 U.S. 533, 555 
(1964).  Having once granted the right to vote on equal terms, the State may not, by later 
arbitrary and disparate treatment, value one person’s vote over that of another.  Bush v. Gore, 
531 U.S. 98, 104-105 (2000).  Undeniably the Constitution of the United States protects the 
rights of all qualified citizens to vote, in state as well as federal elections.  A consistent line of 
decisions by this Court [the U.S. Supreme Court] in cases involving attempts to deny or restrict 
the right of suffrage has made this indelibly clear.  It has been repeatedly recognized that all 
qualified voters have a constitutionally protected right to vote, and to have their vote counted.  
Reynolds v. Sims, supra, at 544-555.  It is unquestionable that the right to have one’s vote 
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counted is as open to protection by Congress as the right to put a ballot in the box.  United States 
v. Mosley, 238 U.S. 383, 386 (1915). 
 

Section 1-1-107(2)(b), 1 C.R.S. (2003) authorizes the Secretary of State: 
 

(2)(b) To inspect, with or without the filing of a Complaint by any person, and 
review the practices and procedures of county clerk and recorders, elections 
commissions, their employees, and other election officials in the conduct of 
primary, general, and congressional vacancy elections and the registration of 
electors in this state. 

 
Section 1-1.5-105, 1 C.R.S. (2003) provides in relevant part: 

 
1-1.5-105. Complaint procedure 
(1) Subject to the requirements of this section, in accordance with section 402 of 
HAVA, the secretary may establish by rule a uniform administrative Complaint 
procedure to remedy grievances brought under title III of HAVA. 
 
(2) Any rules promulgated pursuant to subsection (1) of this section shall provide 
for, but need not be limited to, the following: 
 
(a) A uniform and nondiscriminatory Complaint procedure; 
 
(b) Authorization for any person who has either been personally aggrieved by or 
has personally witnessed a violation of Title III of HAVA that has occurred, is 
occurring, or that is about to occur, as applicable, to file a Complaint; 
 
(c) A description by the complainant in his or her Complaint of the alleged 
violation with particularity and a reference to the section of HAVA alleged to 
have been violated; 
 
(d) A requirement that the Complaint be filed no later than one year from the date 
of either the occurrence of the alleged violation or of the election giving rise to 
the Complaint, whichever is later; 
 
(e) A requirement that each Complaint be in writing and notarized, signed, and 
sworn by the person filing the Complaint; 
 
(f) Authorization for the secretary to consolidate two or more Complaints; 
 
(g) At the request of the complainant, a hearing on the record; 
 
(h) Authorization for the secretary to provide an appropriate remedy if the 
secretary determines that any provision of Title III of HAVA has been violated or 
to dismiss the Complaint and publish the results of his or her review if the 
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secretary determines that no provision of Title III of HAVA has been violated; 
 
(i) A final determination on the Complaint by the secretary prior to the expiration 
of the ninety-day period that begins on the date the Complaint is filed, unless the 
complainant consents to an extension of time for making such determination; 
 
(j) Resolution of the Complaint within sixty days under an alternative dispute 
resolution procedure that the secretary shall establish in accordance with the 
requirements of this section if the secretary fails to satisfy the applicable deadline 
specified in paragraph (i) of this subsection (2), and the availability of the record 
and any other materials from any proceedings conducted under the Complaint 
procedures established for use under such alternative dispute resolution 
procedures; 
 
(k) Authorization for the secretary to conduct a preliminary review of any 
Complaint submitted to him or her and to dismiss any Complaint that he or she 
finds is not supported by credible evidence; and 
 
(l) Recovery by the secretary of the costs of the proceeding against any 
complainant who files a Complaint that, in connection with the final 
determination by the secretary pursuant to paragraph (i) of this subsection (2), is 
found, on the basis of clear and convincing evidence, to be frivolous, groundless, 
or vexatious. 
 
(3) Notwithstanding any other provision of law: 
 
(a) No Complaint shall be brought pursuant to the procedure created by this 
section unless the Complaint alleges a violation of Title III of HAVA; 
 
(b) Proceedings for the resolution of a Complaint brought pursuant to this section 
shall not be considered an adjudication under Article 4 of Title 24, C.R.S.; and 
 
(c) The procedures created by this section shall constitute the exclusive 
administrative remedy for a violation of Title III of HAVA. 
 
(4) Any person aggrieved by a final determination by the secretary acting 
pursuant to paragraph (i) of subsection (2) of this section may appeal the 
secretary's determination to the district court in and for the City and County of 
Denver within thirty days of the date of the determination. 
 

VI.  Conclusion 
 

Summary of Final Determination 
  
 This Complaint raises the issue of signage at the Polling Place, accessibility of the 
Polling Places, and accessibility requirements for voting systems as the state of Colorado 
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transitions from a decentralized, county-run election system to a centralized, uniform state-
reviewed election system mandated by the federal Help America Vote Act.  The law requires that 
every voter have the opportunity to cast an independent, secret ballot.  To accomplish this, 
elections must be held in locations that are physically accessible pursuant to CRS section 1-5-
703 (2004). 
 

Signage at the Polling Place. 
 
 This Office finds that the permanent signage posted at the Polling Place does not 
sufficiently alert electors to the presence of the Polling Place.  The permanent stone marker 
identifying the Stone House is a considerable distance from the main road, is shrouded by foliage 
and its view is obstructed by a split rail fence running parallel to the marker.  This Office 
recommends that in addition to the signs posted on the building and at the parking area, roadside 
signage be posted on the day of the election to notify electors of the Polling Place’s presence. 
  

Polling Place Accessibility. 
 

Subject to the aforementioned findings, the evidence reflects that the dimensions and 
capacity of the Polling Place in relation to the number of active registered electors who reside 
and vote in the precinct exceeds the capability to accommodate electors.  The purpose of an 
accessible Polling Place is to permit all eligible electors to cast a secret ballot.  This Office 
encourages Jefferson County to review the location, capacity, flow, access, and privacy issues to 
determine whether it is in the county’s best interest to continue to use the Stone House as the 
Polling Place for precinct number 7212230013.  
  

Voting Systems Accessibility. 
 
 This Office finds that the accessibility requirements of section 301(a)(3)(A) and (B), 
HAVA, for accessible voting systems do not become effective until January 1, 2006.  While 
accessible voting systems are not required until January 1, 2006, it does not obviate the 
requirement that all voters are entitled to cast a secret ballot.  The fact that Jefferson County has 
direct recording electronic voting equipment with some accoutrements that may meet the federal 
guidelines of accessibility (if and when such guidelines are issued by the federal government), 
the mere presence of a such equipment does not diminish the responsibility to provide a polling 
booth, privacy booth, or other private accessible area where a disabled voter may privately and 
independently cast his or her vote.    
 
 RESPECTFULLY SUBMITTED this 27th Day of April, 2005. 
 
 
 
       ______________________________ 
       Drew T. Durham 
       Director of Colorado HAVA 
       Office of the Secretary of State 
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APPROVED:       Date:  ________________________ 
 
 
______________________________________ 
Donetta Davidson 
Colorado Secretary of State 
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Exhibit 2 Griffin Response 
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Exhibit 3 Certificate of Appointment & Oath of Watcher 
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Exhibit 4 Precinct Number 7212230013 Map 
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Exhibit 5 Polling Place Brochure 
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Exhibit 6 Maloney Sketch of Polling Place 
 





Exhibit 7 Pictures of Polling Place 
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Exhibit 7 b  
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Exhibit 7 c 

 
 

Exhibit 7 d 

  
(Above and Below) Polling Place Accessible Entrance (Above and Below) Polling Place Rear Entrance 
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