
Petition for Emergency Declaratory Order of 
Secretary of State under 8 CCR 1505 

 
Petition for Order Requiring Election Officials to Honor 
Rights of Authorized Watchers to Witness Provisional 

Ballot Processing 

Purpose of the Petition: 

To immediately resolve uncertainty and controversy regarding Secretary of 
State’s guidelines prohibiting the exercise of rights of authorized watchers to 
witness and verify all information and to assist in the correction of discrepancies 
per CRS 1-7-108 (3). 

Petitioner—Marilyn Marks, Agent, “Yes on S” Issue Committee 

Request for Emergency Declaratory Order to Designated Election Officials  
 
We hereby request an immediate declaratory order from the Secretary of State 
  

1. withdrawing SOS Election Alert 2012-05, and  
 

2. ordering Designated Election Officials to immediately permit authorized 
watcher oversight of all provisional ballot applications, provisional voter 
eligibility determinations, provisional voter communications, provisional 
ballot duplication and processing and tabulation, and 

 
3. that such oversight must allow meaningful visual access to all documents 

at such a distance and for such a period of time that the documents can 
be reasonably read and considered to allow a watcher to assist in the 
correction of discrepancies, and  
 

4. permitting the public disclosure of the list of provisional voter names and 
voter ID information on the provisional ballot application, at the same level 
as the public availability of standard voter registration and voter history 
data, and 

 
5. requiring an oath of election judges, authorized watchers, SOS observers, 

canvass board members, and all other persons with access to provisional 
ballot application data that “confidential voter information” as defined 



below will not be disclosed to any person other than other sworn election 
officials. 

 
 

Background: 

Title 1 contemplates the involvement of watchers at every step in the conduct of 
an election, with the single exception that involves the voter’s marking of his or 
her ballot. The law also confers on the watcher the statutory rights “to witness 
and verify each step in the conduct of the election” and to “assist in the correction 
of discrepancies.” (CRS 1-7-108) The General Assembly clearly envisioned an 
involved and trusted role for watchers by including them in the correction of 
discrepancies and even assigning them “direction” and “supervision” roles in 
some instances. (CRS 1-7-507 and 1-8-208.) 

The attached Election Alerts 2012-04 and 2012-05, recently issued by the 
Secretary of State, conflict with the plain language and the spirit and context of 
the federal and state laws and other Election Rules of the Secretary of State. 

The Secretary’s Election Alert 2012-05 prohibits authorized watchers from 
fulfilling their responsibilities to witness and verify information and to assist in the 
correction of discrepancies in the provisional vote processing and counting, and 
concentrates decision-making in the hands of partisan judges and other officials 
without meaningful oversight. Under the Secretary’s guidelines, decision-making 
on the eligibility and tabulation of provisional ballots is effectively in the hands of 
the major two parties without fair, multi-partisan, even-handed oversight. Minor 
parties, unaffiliated candidates and non-partisan issue committees are precluded 
from having fair access and the ability to challenge the decisions of advocates for 
their opponents. 

The policy imposed by the Secretary’s Election Alerts 2012-04 and 2012-05 
provides information on a discriminatory basis to the major political parties and 
disadvantages all others. The Secretary’s guidelines serve to provide valuable 
information on provisional ballot applications—including voter name and contact 
information-- to major parties that have partisan judges evaluating provisional 
ballots, while this information is concealed from the minor parties, unaffiliated 
candidates, and non-partisan issue committees. This disparate treatment permits 
the major parties having access to contact provisional voters—for example, those 
whose ID was deficient—in order to motivate those voters to cure the deficiency 
while the election outcomes are still undecided. However, minor parties, 
unaffiliated candidates, and non-partisan issue committees are precluded from 
fair access and the ability to contact their voters. The currently approved process 



allows discriminatory use of information that clearly should be available equally to 
all.   

Secretary’s Misinterpretation of HAVA 

The Secretary misinterprets 42 U.S.C. § 15482(a) (5)(B) (below) that concerns 
the “free access information system” required to be available for a provisional 
voter to check on the status of her ballot. The requirement that the free access 
information system not allow anyone other than the voter to obtain this 
information through the system is being improperly applied to all information 
about uncounted provisional ballots, thereby concealing the fundamental 
information needed to verify the decisions of the provisional ballot judges. The 
Secretary’s Election Alert states that “Under federal and state law, information 
about a provisional ballot must not be disclosed to anyone other than the 
voter who cast the ballot. Therefore, watchers may not know whether a specific 
voter’s provisional ballot was counted or not…. The computer screen and 
provisional ballot affidavits should be positioned in a way that it [sic] is only 
visible to the election judges or staff.” [emphasis added] 
 
Colorado Statutes(1-8.5-111) reflect the same restriction in the same context—
that is limited to the free access information system  
 
Such a misinterpretation would create an absurd result of prohibiting provisional 
ballots from being counted or the applications from being reviewed even by 
election officials. This flawed interpretation must be immediately revoked to 
prevent  immediate and irreparable harm to the integrity and fairness of the 
election, where many contests across the state remain undetermined.  
 
The Secretary’s prohibition on watcher access is discriminatory, provides unfair 
advantages to certain partisan interests, and conflicts with the statutory rights of 
watchers. 

Without the ability to review the information on the provisional ballot applications, 
watchers cannot exercise their right to challenge a provisional ballot under CRS 
1-9-208. The basic information required on a challenge form would be 
unavailable to the challenger if the Secretary’s guidelines continue to be 
implemented.  
 
It is imperative that across the state, 2012 election processes be fully 
transparent, verifiable, and non-discriminatory.  

“Elections constitute the bedrock of democracy and the public’s interest in the purity of such 
elections is of paramount importance. If we cannot hold our election officials accountable for the 
way in which they conduct our elections, then we risk the franchise itself. And we cannot hold our 
election officials accountable if we do not have the information upon which to evaluate their 
actions. “Practical Political Consulting, Inc. v. Secretary of State, 789 N.W.2d 178, 193 (Mich. 
App. 2010). 



 
Similarly, a watcher cannot fulfill her duties to verify and assist in the correction of 
discrepancies if she does not have the information upon which to evaluate the 
actions of the election workers, election judges and other officials.  
 
The Secretary must withdraw the Election Alert guidelines that effectively prevent 
the watchers from fulfilling their duties, and order the Designated Election 
Officials to immediately provide authorized watchers with fair, equal, and 
effective access to the provisional ballot information and documentation.  
 
 
References to U.S. Code, Colorado Statutes and SOS Rules: 

CRS 1-1-104 Definitions. (51) "Watcher" means an eligible elector other than a 
candidate on the ballot who has been selected by a political party chairperson on behalf 
of the political party, by a party candidate at a primary election, by an unaffiliated 
candidate at a general, congressional vacancy, or nonpartisan election, or by a person 
designated by either the opponents or the proponents in the case of a ballot issue or 
ballot question. 

CRS 1-7-108. Requirements of watchers. (3) Each watcher shall have the right to 
maintain a list of eligible electors who have voted, to witness and verify each step in the 
conduct of the election from prior to the opening of the polls through the 
completion of the count and announcement of the results, to challenge ineligible 
electors, and to assist in the correction of discrepancies. 
 
CRS 1-13-702. Interfering with watcher. Any person who intentionally interferes with 
any watcher while he is discharging his duties set forth in section 1-7-108 (3) is guilty of a 
misdemeanor and, upon conviction thereof, shall be punished as provided in section 1-
13-111. 

CRS 1-8.5-111. Information system. For any election held on or after January 1, 2004, 
in which a provisional ballot is cast, the county clerk and recorder or designated election 
official shall establish a system allowing an elector who cast a provisional ballot to 
discover whether the ballot was counted and, if the ballot was not counted, the reason 
the ballot was not counted. The system shall provide access to this information at no cost 
to the voter by toll-free telephone call, internet web site, or other suitable medium, in 
accordance with the federal "Help America Vote Act of 2002", Pub.L. 107-252. 
Information about a provisional ballot shall be disclosed only to the voter who cast the 
ballot. 
 
42 U.S.C. § 15482(a)(5)(B) The appropriate State or local election official shall 
establish a free access system (such as a toll-free telephone 
number or an Internet website) that any individual who casts 
a provisional ballot may access to discover whether the vote 
of that individual was counted, and, if the vote was not counted, 
the reason that the vote was not counted. 

 
States described in section 4(b) of the National Voter Registration 
Act of 1993 (42 U.S.C. 1973gg–2(b)) may meet the requirements 
of this subsection using voter registration procedures established 
under applicable State law. The appropriate State or local official 
shall establish and maintain reasonable procedures necessary to 



protect the security, confidentiality, and integrity of personal 
information collected, stored, or otherwise used by the free access 
system established under paragraph (5)(B). Access to information 
about an individual provisional ballot shall be restricted to the 
individual who cast the ballot. 

With reference to the Secretary of State’s guidelines “Confidential voter 
information” for these purposes should be defined consistently with information in 
SCORE, the Secretary’s voter database that is available to the public under Title 
1 and SOS Rules.  

Summary Request:  

I request that the Secretary immediately issue an order to provide access to all 
authorized watchers all information regarding provisional ballots, with the 
exception of access to the “free access information system” for determining the 
status of a specific voter’s provisional ballot.  

 

_______________________ 

Marilyn Marks, Agent for 2012 General Election Statewide Issue Committee “Yes 
on S” 

Contact information: 

Marilyn R. Marks 
1520 Homestake Drive 
Aspen. CO 81611 phone 970 404 2225 
Marilyn@TheCitizenCenter.org 
 

Addition of Co-Petitioners: 

___________________ Co-petitioner candidate, party, issue committee, etc. 

____________________(Signature)  

_____________________(Printed name of signature above) 

_______________________________________________(Contact information)  
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