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Office of the Colorado Secretary of State
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February 14, 2020

Disclaimer:
In accordance with the State Administrative Procedure Act, this draft is filed with the Secretary of State and submitted to the Department of Regulatory Agencies. Sections 24-4-103(2.5) and (3)(a), C.R.S. (2019). A draft must be submitted to the Department at the time that a notice of proposed rulemaking is filed with the Secretary of State.
This is a preliminary draft of the proposed rules that may be revised before the March 23, 2020 rulemaking hearing. If changes are made, a revised copy of the proposed rules will be available to the public and a copy will be posted on the Department of State’s website no later than March 18, 2020. Section 24-4-103(4)(a), C.R.S. (2019). “[A]ny proposed rule or revised proposed rule by an agency which is to be considered at the public hearing…shall be made available to any person at least five days prior to said hearing.”
Please note the following formatting key:
Font effect
Meaning
Sentence case
Retained/modified current rule language
Small caps
New language
Strikethrough
Deletions
Italic blue font text
Annotations

Amendments to 8 CCR 1505-1 follow:
New Rule 1.1.17, concerning definitions:
1.1.17	“De minimis change” means a change to voting system hardware that is so minor in nature and effect that it requires no additional testing by a VSTL.
[Not shown: renumbering current Rules 1.1.17-1.1.50 to Rules 1.1.18-1.1.51]
Amendments to Rule 6.4.1 concerning election judges:
6.4	Except for UOCAVA ballots and ballots received for counting after election day:
6.4.1	Absent written consent by each major party county chair, a county with 5,000 or more than 5,000 active electors on the 90th day before election day may not use regular staff as signature verification judges.
6.4.2	A county with fewer than 5,000 active electors on the 90th day before election day may use regular county staff that are sworn in as election judges to conduct signature verification.
Amendments to Rule 7.2.3, including new Rule 7.2.3(c), concerning ballots and ballot packets for elections conducted by the County Clerk and Recorder:
7.2.3	In accordance with section 1-7.5-107(3), C.R.S., the county clerk must mail ballots no later than 18 days before election day. Processing deadlines
(a)	The county clerk must process all new registration applications and updates received by the 22-day deadline to mail applicants a ballot in accordance with section 1-7.5-107(3), C.R.S.
(b)	The Beginning the 15th day before election day, the county clerk must process new online and in-person all registration applications and mail registration updates received by the eighth day before election day and mail a ballot within one business day after of receipt.
(c)	Beginning the 14th day before election day, the county clerk must deliver any original or replacement ballot to the United States Postal Service within one business day after processing a registration application or update. 
New Rule 7.2.17:
7.2.17	The county clerk must send all mail ballots by first-class mail beginning the 11th day before election day.
Amendments to Rule 7.5.1 update a cross-reference:
7.5.1	The county clerk must adequately light all drop box locations and use a video security surveillance recording system as defined in Rule 1.1.44 Rule 1.1.45 to monitor each location.
7.9	Voter service and polling centers
7.9.11	The county clerk of any county that has a tribal nation headquarters located within the county borders must notify the tribal council by letter that the tribal nation has the right to request that a voter service and polling center be located within the boundaries of the tribal nation in the upcoming general election. The county clerk must send this notification by mail no later than 225 days before the date of any general election. 
New Rule 7.17:
7.17	Closure of VSPCs due to emergency condition
7.17.1	If as a result of an extreme weather event, natural disaster, act of God, Human made incident, or disruption to, or threat of disruption to critical infrastructure, a county government or other entity closes all day, closes early, or delays the opening of a building where a voter service and polling center is located, then the county clerk may close for the day, close early, or delay the opening of any voter service and polling center located in those buildings affected. 
7.17.2	The county clerk must immediately notify the Secretary of State and the public of any closure or delayed opening of a voter service and polling center under this rule.
7.17.3	A county clerk must request approval from the Secretary of State before closing or delaying the opening of a voter service and polling center under this rule beginning four days before election day through election day. 
7.17.4	The Secretary of State may petition a court under section 1-7-101 (1)(b), C.R.S. to extend the polling hours in a county or statewide if voter service and polling centers are closed or delayed opening under this rule. 
7.17.5	If a county clerk closes or delays the opening of a voter service and polling center under this rule, then the Secretary of State and county clerk must issue an emergency ballot available under section 1-7.5-115, C.R.S. to any voter who requests it due to the delay or closure. 
Amendments to Rule 8.7.4 update a cross-reference:
8.7.4	Watchers must remain outside the immediate voting area while an elector is voting. The six-foot limit in Rule 1.1.30 Rule 1.1.31 applies only to voting.
Amendments to Rule 11.3.2(e), including new Rule 11.3.2(e)(2), concerning logic and accuracy test:
(e)	Completing the test
(1)	The county must keep all test materials, when not in use, in a durable, secure box. Each member of the Testing Board must verify the seals and initial the chain-of-custody log maintained by the county clerk. If the records are opened for inspection, at least two election officials must verify the seals and initial the chain-of-custody log.
(2)	The county must backup and preserve the election database or project containing test results, and export and preserve the test results and CVR files. The county must prepare and preserve a ballot manifest corresponding to the test CVR file.
(2) (3)	The county must upload the test results file from all tested scanners and DREs to the tabulation software, export, and save the tabulation results for during the ENR test required under Rule 11.9.3. The county must hash and upload the CVR and ballot manifest to the RLA software during the RLA practice period, as required under Rule 25.2.2(b).
(3) (4)	After testing, the Testing Board must watch the county reset and seal each voting device, if applicable.
(4) (5)	The Testing Board and the county clerk must sign a written statement attesting to the qualification of each device successfully tested, the number of the seal attached to the voting device at the end of the test, if applicable, any problems discovered, and any other documentation necessary to provide a full and accurate account of the condition of a given device.
(5) (6)	The county may not change the programming of any voting device after completing the logic and accuracy test for an election, except as required to conduct a recount or as authorized by the Secretary of State.
Amendments to Rule 17.1.2, including New Rule 17.1.2(b), concerning provisional voting in a voter service and polling center: 
17.1.2	Issuance of mail ballots instead of provisional ballots
(a)	If a voter service and polling center loses connectivity to SCORE an election judge must attempt to verify the elector’s eligibility. 
(1)	Eligibility may be determined by reviewing or receiving information produced from the statewide voter registration system either in real-time or within the preceding 24 hours; except if the time for voting is extended beyond 7 p.m. on election day by a court order, in which case eligibility may be determined by reviewing or receiving information produced from the statewide voter registration system either in real-time or no earlier than the day prior. 
(2)	If the elector’s eligibility can be determined, the judge must issue the elector a mail ballot or replacement mail ballot. If an elector’s eligibility cannot be determined, the election judge must issue the voter a provisional ballot.
(b)	A county clerk must keep a paper or electronic backup of the county’s voter registration list produced within the preceding 24 hours for the purpose of determining eligibility under this rule.  
New Rule 21.1.1(c), concerning voting system standards for certification:
(c)	A voting system provider may apply for modification to a currently certified voting system to address de minimis commercial off-the-shelf hardware changes using the process laid out in this Rule.
(1)	The provider must submit an application package that includes an application for modification provided by the Secretary of State, internal testing documentation, VSTL determination of de minimis changes, specification documents for existing and new equipment, updated TDP documents as applicable, other engineering change order documents, an integration testing plan, and any other documentation requested by the Secretary of State. If the submitted application package is incomplete the Secretary of State will identify the deficiencies and the voting system provider must remedy the deficiencies within ten days.
(2)	If the Secretary of State reviews the application package and determines that the modification requires any additional testing from the VSTL, the provider will work with the Secretary of State to create a test plan for the modification. The Secretary of State makes the final determination as to whether the change is de minimis or not. 
(3)	If the Secretary of State reviews the application package and determines that the modification does not require testing by the VSTL, the provider will coordinate with the Secretary of State to perform integration testing overseen by the Secretary of State using the plan provided in the application package.
(4)	Upon completion of testing the Secretary of State will review the outcomes of the integration testing and determine if the modification complies with section 1-5-618(1.5), C.R.S. and approve or deny the modification request.
Amendments to Rule 25.2.2, including new Rules 25.2.2(b) and 25.2.2(c)(2), concerning risk limiting audit:
25.2.2	Preparing for the audit
(a)	Risk limit. No later than 32 days before election day, the Secretary of State will establish and publish on the Audit Center the risk limits that will apply in RLAs for that election. The Secretary of State may establish different risk limits for comparison audits and ballot polling audits, and for audits of statewide and countywide contests. In comparison audits the risk limit will not exceed five percent for statewide contests, and ten percent for countywide contests.
(b)	Practice Period. Beginning 20 days before the election counties may practice conducting the audit. The county must, at a minimum, hash and upload the ballot manifest and CVR file from the logic and accuracy test to the RLA software.
(b) (c)	Audit board. No later than 15 days before election day, the designated election official must appoint an audit board to conduct the risk-limiting audit. The audit board must consist of electors nominated by the major political party county chairpersons. The designated election official must give written notice to the county chairpersons of their obligation to nominate audit board members and may designate appropriately affiliated electors as audit board members if one or both county chairpersons fail to do so in a timely manner. 
(1)	At least two canvass board members must observe at least the first round of the RLA, and members of the canvass board may serve as members of the audit board. The designated election official, members of his or her staff, and other duly appointed election judges may assist the audit board in conducting the audit. To the extent practicable, the audit board should not consist of individuals who participated in ballot resolution or adjudication during the election being audited. Each member of the audit board must take the election judge oath.
(2)	If the Secretary of State randomly selects five or fewer ballots for any audit round after the first, the designated election official may appoint as the audit board members of staff of different party affiliations to conduct and sign off on the audit round in question. The designated election official must get approval from the Secretary of State before appointing staff as the audit board. The designated election official may not appoint themselves to conduct any audit round. 
[Not shown: Rules 25.2.2(c)-(k) are renumbered accordingly to 25.2.2(d)-(l)]

