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Amendments to 8 CCR 1505-6:
[The following proposed New Rule 18.2 will replace current Rule 18.2, temporarily adopted on June 19, 2018 under CCR# 2018-00275, in its entirety.]
Rule 18.	Penalties, Violations, and Complaints
18.2	Complaints. 
18.2.1	Any person who believes that a violation of Article XXVIII of the Colorado Constitution, the Fair Campaign Practices Act, or the Secretary of State’s rules concerning campaign and political finance has occurred may file a complaint with the Secretary of State.
18.2.2	Complaints must be filed no later than 90 days after the complainant knew or should have known by the exercise of reasonable diligence of the alleged violation.
18.2.3	Complaints must be filed in writing and signed by the complainant on the form provided by the Secretary of State. The complaint must identify the respondent or respondents and the complainant must provide the information required on the form. 
18.2.4	Upon receipt of a complaint, the Secretary of State’s elections division must notify the respondent of the complaint by email, or by mail if email is unavailable.
18.2.5	Complaints made against any candidate for Secretary of State will be forwarded to the attorney general’s office for review in accordance with this Rule 18.2. 
18.2.4 18.2.6	Initial review 
(a)	Upon receipt of a complaint, the Secretary of State’s elections division must notify the respondent of the complaint by email, or by mail if email is unavailable, and The elections division will review the complaint to determine:
(1)	Whether the complaint was timely filed under Rule 18.2.2, 
(2)	Whether the complainant has specifically identified one or more violations of Colorado Constitution Article XXVIII, the Fair Campaign Practices Act, or the Secretary of State’s rules concerning campaign and political finance, and
(2) (3)	Whether the complainant has alleged sufficient facts to support a legal and factual basis for the complaint.
(b)	Within 10 business days of receiving the complaint, the elections division must take one or more of the following actions:
(1)	If the elections division determines that the complaint was not timely filed, has not specifically identified one or more violations, or that the complainant did not assert facts sufficient to support the alleged violations, the elections division will dismiss the complaint and notify the complainant and respondent of the reasons for dismissal. The dismissal is a final agency action, and subject to review under section 24-4-106, C.R.S.
(2)	If the elections division determines that the complaint alleges one or more curable violations as described in Rule 18.2.5 18.2.7, the elections division will notify the respondent and provide an opportunity to cure.
(3)	If the elections division determines that the complaint alleges one or more violations that require a factual finding or legal interpretation, the elections division will conduct additional review under Rule 18.2.6 18.2.8 to determine whether to file a complaint with a hearing officer.
18.2.5 18.2.7	Curing violations
(a)	Upon the election division’s determination that a complaint alleges a failure to file or otherwise disclose required information, or other curable violation, the elections division will notify the respondent by email, or by mail if email is unavailable, of the curable deficiencies alleged in the complaint.
(b)	The respondent has 10 business days from the date the notice is mailed to file an amendment to the relevant report or reports that cures any deficiencies specified in the notice.
(c)	The elections division may ask the respondent to provide additional information, and may grant an extension of the time for filing a notice of intent in order to respond to such a request. 
(c) (d)	The respondent must provide the elections division with notice of its intent to cure on the form provided by the Secretary of State and include a copy of any amendments.
(d) (e)	After the period for cure, the elections division will determine whether the respondent cured the violations, and if so, whether the respondent substantially complied or acted in good faith under Rules 18.2.8 18.2.7(f) and 18.2.9 18.2.7(g). 
(1)	If the elections division determines that the respondent substantially complied or acted in good faith, the elections division will dismiss the complaint.
(2)	If the elections division determines that the respondent neither substantially complied or acted in good faith, the elections division will conduct additional review under Rule 18.2.6 to determine whether to file the complaint with a hearing officer. 
(3)	The election division’s determination under this subsection is a final agency action, subject to review under section 24-4-106, C.R.S.
18.2.8 (f)	In determining whether an entity substantially complied as that term is used in Rule 18.2.7, the elections division must consider:
(1)	The extent of the respondent’s noncompliance;
(2)	The purpose of the provision violated and whether that purpose was substantially achieved despite the noncompliance; and
(3)	Whether the noncompliance can properly be viewed as an intentional attempt to mislead the electorate or election officials.
18.2.9 (g)	In determining whether an entity registered or disclosed in “Good faith” as that term is used in Rule 18.2.7, the elections division may consider whether ten percent or less of either the entity’s disclosures or, alternatively, the reported dollar amounts required on the report or appearing on the filed reports at issue in the complaint are out of compliance.
(e) (h)	If the respondent fails to cure any alleged deficiency, the elections division will conduct additional review under Rule 18.2.6 18.2.8 to determine whether to file the complaint with a hearing officer.
18.2.6 18.2.8	Investigation and enforcement
(a)	The elections division must investigate each unresolved or uncured complaint to determine whether to file a complaint with the hearing officer described in Rule 18.2.7(b) 18.2.9(b). 
(1)	If the elections division determines that it will not file a complaint with a hearing officer because there is not sufficient information to support the allegations or for any other reason, it must dismiss the complaint within 30 days of the election division’s initial determination under Rule 18.2.4(b) 18.2.6(b). 
(2)	If the elections division files a complaint with a hearing officer, it must send notice, including a copy of the filing, by certified mail, return receipt requested, to the complainant, and the respondent within one business day of referral. 
(b)	If the elections division files a complaint with a hearing officer under this rule, it is responsible for conducting such discovery as may be necessary for effectively prosecuting the complaint, supplementing or amending the complaint with such additional or alternate allegations as may be justified by the evidence, amending the complaint to strike allegations that are not justified by the evidence, and in all other respects, prosecuting the complaint. 
(c)	The complainant or any other non-respondent is not a party to the review, except that a complainant may seek permission from the hearing officer to file written legal arguments or factual documentation, or both, as a friend-of-the-court. A person’s status as a complainant is not sufficient to establish that he or she may be affected or aggrieved by the Secretary’s action on the complaint. A complainant may also seek review of a final agency action under Rules 18.2.4(b)(1) 18.2.6(b)(1) and 18.2.7(d) 18.2.9(c) under section 24-4-106, C.R.S. 
(d)	If the election division fails to file a complaint with the hearing officer within 30 days as outlined in 18.2.6(a)(1) Rule 18.2.8(a)(1), the complaint is deemed dismissed under Rule 18.2.4(b)(1) 18.2.6(b)(1). 
18.2.7 18.2.9	Hearings
(a)	The hearing officer must be an individual authorized under section 24-4-105(3), C.R.S.
(b)	Hearings conducted by a hearing officer under Rule 18.2 must be in accordance with the provisions of section 24-4-105, C.R.S., except that a hearing officer must hold a hearing within 15 business days of the filing of the complaint, and must make a determination within 15 days of the hearing. The respondent must be granted an extension of up to 30 days upon respondent’s motion, or longer upon a showing of good cause.  
(c)	Determinations made by the hearing officer must be made under section 24-4-105, C.R.S., and are subject to review under section 24-4-106, C.R.S.
[Content of Temporary Rule 18.2.8 is amended and relocated under Rule 18.2.7(f) as shown above]
[Content of Temporary Rule 18.2.9 is amended and relocated under Rule 18.2.7(g) as shown above]
18.2.10	Any person seeking guidance on the application of Article XXVIII of the Colorado Constitution, the Fair Campaign Practices Act, or the Secretary of State’s rules concerning campaign and political finance may request that the Secretary of State issue an advisory opinion regarding their specific activities. 
(a)	The Secretary of State will determine, at his or her discretion, whether to issue an advisory opinion. In making the determination, the Secretary will consider:
(1)	Whether the advisory opinion will terminate a controversy or remove uncertainties as to the application of the requestor of any law;
(2)	Whether the request involves a subject, question, or issue that concerns a formal or informal matter or investigation currently pending before the Secretary of State or a court; and
(3)	Whether the request seeks a ruling on a moot or hypothetical question. 
(b)	A person may rely on the Secretary of State’s advisory opinion as an affirmative defense to any complaint filed under this Rule. 
18.2.11	The Office of Administrative Courts must remand back to the Secretary of State all pending complaints that were filed with the Secretary of State before June 19, 2018. Those complaints may be re-filed under this Rule 18.2 within 180 days of remand, even if the alleged violations fall outside the period for filing set forth in Rule 18.2.2.

