
January 26, 2011

CEthics Watch

Honorable Scott E. Gessler
Secretary of State of Colorado
1700 Broadway, Suite 250
Denver, CO 80290

Re: Colorado Ethics Watch Comments on Proposed Revisions to the Rules Regarding
Campaign and Political Finance, 8 C.C.R. 1505-6.

Dear Secretary Gessler:

Colorado Ethics Watch (Ethics WatcH) is a nonpartisan, nonprofit watchdog
group that holds public officials and organizations legally accountable for unethical
activities that undermine the integrity of state and local government. Ethics Watch
respectfully submits the following comments on the proposed revisions to the Rules
Regarding Campaign and Political Finance, 8 C.C.R. 1505-6 (the''Rules) in anticipation
of the rulemaking hearing currently scheduled for January 26, 2011.

The proposed Rule 4.27, purportedly in accordance with Sampson v. Buescher,
625 F.3d 1247 (1oth Cir. 2010), would raise the $200 threshold specified in Colo. Const.
art. XXVIII, § 2(10)(a), the constitutional definition of'issue committee' and C.R.S. § 1
45-108, governing campaign finance disclosures, to $2,500 or some other number. Ethics
Watch urges you to reject the Proposed Rule in its entirety.

Sampson, a case arising from unusual facts regarding a local annexation election,
does not purport to require Colorado to change the threshold at which a group becomes
an issue committee subject to reporting requirements. The Tenth Circuit acknowledged
that it was unlikely Colorado voters were thinking of the"No Annexatiori' committee when
they passed Amendment 27. Sampson, 625 F.3d at 1254. Indeed, Article XXVIII by
itself provides little guidance as to the application of campaign finance laws to
annexation elections, and the legislature has stepped in to clarify the law in this regard.
See C.R.S. § 1-45-108(7)(b). Moreover, the Tenth Circuifs views were limited to the
plaintiffs' arguments that Coloradds campaign finance disclosure laws were
unconstitutional as applied to them. See Sampson, 625 F.3d at 1254. Far from declaring
that Colorado must raise its issue committee threshold, the Court stated that it would'not
attempt to draw a bright line below which a ballot-issue committee cannot be required to
report contributions and expenditures;' Id. at 1261.

While the identity of contributors may have had little relevance to the merits of
the annexation election at issue in Sampson, this is not always the case. In this past
election, part of the debate over the merits of Proposition 102 was opponents' contention
that rather than promoting public safety, the measure would have the principal effect of
raising revenue for bail bond sureties and agents. Proponents portrayed the initiative as
coming from grassroots activity in churches and elsewhere, and not principally designed
to benefit industry. Information regarding campaign contributions to the campaign in
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support of the initiative would have been highly relevant to that discussion. Ultimately,
the Office of Administrative Courts ruled that Safe Streets Colorado should have
registered as an issue committee no later than June 1,2010, by which time it had spent
$351. See Agency Decision, In the Matter ofthe Complaint Filed By Colorado Ethics
Watch Regarding Alleged Campaign and Political Finance Violations By Safe Streets
Colorado, Case No. OS 2010-0032, a copy of which is attached. Safe Streets Coloradds
spending of more than $200 triggered its obligation to register and report timely all
contributions raised after that date, including apparent contributions from an out-of-state
bail industry group. See id.

Raising the disclosure threshold would make it easier for groups such as Safe
Streets Colorado to avoid disclosure obligations. The burden on plaintiffs to prove
spending by a noncompliant committee would be raised-even in cases when far more
than $200 is actually raised and spent and even when the source of contributions is
directly relevant to the merits of a ballot issue. Cf Sampson, 625 F.3d at 1261 ('the
appellate briefs opposing Plaintiffs' position make no effort to explain the public interest
in disclosure in this particular case:)

The Sampson court also had no occasion to consider the new C.R.S. § 1-40
113(1)(b), which requires you to notify proponents of a ballot issue"at the time a petition
is approved ... that the proponents must register an issue committee pursuant to section
1-45-108 (3.3) if two hundred or more petition sections are printed or accepted in
connection with circulation of the petition:' This new law is clear and easy to follow and
raises none of the concerns expressed in Sampson.

The largest problem with the Proposed Rule is that it is simply beyond the
Secretary of State's authority to promulgate rules to"administer and enforce'campaign
finance laws. Colo. Const. art. XXVIII, § 9; see also C.R.S. §§ 1-1-107(2)(a) and 1-45
111.5(1). The Court of Appeals has already held that the Secretary of State has no
authority to promulgate rules that add, modify or conflict with constitutional provisions.
Sanger v. Dennis, 148 P.3d 404, 408 (Colo. App. 2006). Because the Proposed Rule
would conflict with the state constitution and the statutes governing issue committee
registration and reporting, it should be rejected.

We appreciate this opportunity to comment and strongly urge you to reject
Proposed Rule 4.27 in its entirety.

Very truly yours,
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Director
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Andrea Gyger

From: Luis Toro [ltoro@coloradoforethics.org]
Sent: Wednesday, January 26, 2011 10:20 AM
To: Andrea Gyger
Subject: Comments for rulemaking hearing
Attachments: Comments for 01262010 Hearing.pdf; Agency Decision.pdf

Andrea, 
 
Attached please find Ethics Watch’s written submission for today’s campaign and political finance 
rulemaking hearing.  Please include these in the rulemaking record, and feel free to contact me with any 
questions. 
 

Luis Toro 

Director 

Colorado Ethics Watch 

phone 303-626-2100 

fax 303-626-2101 

www.coloradoforethics.org 
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