COLORADO

Water Quality
Control Commission

Department of Public Health & Environment

NOTICE OF PUBLIC RULEMAKING HEARING
BEFORE THE
COLORADO WATER QUALITY CONTROL COMMISSION

SUBJECT:

For consideration of the adoption of revisions to the Cherry Creek Reservoir Control
Regulation, Regulation #72 (5 CCR 1002-72). The Commission conducted an informational
hearing on May 10, 2021, for triennial review of the Cherry Creek Reservoir Control
Regulation, Regulation #72 (5 CCR 1002-72). At this hearing, the Commission agreed to
schedule a limited scope rulemaking hearing in April 2022 to consider revisions to Section 72.7
concerning Municipal Separate Storm Sewer Systems (MS4) permit requirements. Revisions
proposed by the Cherry Creek Basin Water Quality Authority, along with a proposed Statement
of Basis, Specific Statutory Authority and Purpose, are attached as exhibits to this notice.

In these attachments, proposed new language is shown with underlining and proposed
deletions are shown with strikeouts. Any alternative proposals related to the subject of this

hearing will also be considered.

SCHEDULE OF IMPORTANT DATES

Proponent’s prehearing | 1/26/2022 Additional information below
statement due 5:00 pm )
Party Status requests 2,/02/2022 Additional information below.
due 5:00 pm
Responsive prehearing 2,/16/2022 Additional information below.
statements due 5:00 pm
Rebuttal statements due 3_/09/2022 Additional information below.
5:00 pm
Last dgte for submittal 3/15/2022 Additional information below.
of motions by noon
#o;;f!tii?grg;;sgm%n office 3/17/2022 Send email to cdphe.wqgcc@state.co.us with
prehearing conference by noon participant(s) name(s)
Prehearing Conference | 3/23/2022 Remote Via Zoom
(mandatory for parties) | 1:00 pm
Sabin Cleere Conference Room
Department of Public Health and Environment
4300 Cherry Creek Drive South
Rulemaking Hearing ;/33 /aZr;)ZZ Denver, CO 80246
Or
Remote Via Zoom



mailto:cdphe.wqcc@state.co.us
https://us02web.zoom.us/meeting/register/tZMkduusqDsqGd1mIuYKghOaPGs_QcK_3o0Q
https://us02web.zoom.us/meeting/register/tZEvfu-ppj0pG9VRv4hFS_Ltk95HS9dhJo5x

HEARING SUBMITTALS:

For this hearing, the commission will receive all submittals electronically. Submittals must be
provided as PDF documents, except for raw data exhibits which may be provided as Excel
workbooks. Submittals may be emailed to cdphe.wgcc@state.co.us, provided via an FTP site,
CD or flash drive, or otherwise conveyed to the commission office to be received no later
than the specified date.

PARTY STATUS:

Party status requests must be in writing and must provide:
. the organization’s name,
one contact person,
a mailing address,
a phone number, and
email addresses of all individuals associated with the party who wish to be
notified when new submittals are available on the commission’s website for
review.

In accordance with section 25-8-104(2)(d), C.R.S., any person who believes that the actions
proposed in this notice have the potential to cause material injury to his or her water rights is
requested to so indicate, along with an explanation of the alleged harm, in their party status
request.

PREHEARING AND REBUTTAL STATEMENTS:

Each party must submit a prehearing statement: parties that have proposed revisions
attached as exhibits to the notice must submit a proponent’s prehearing statement. All other
parties must submit a responsive prehearing statement. Proponents may also submit
responsive prehearing statements when there are multiple proposals attached to the notice.

Each prehearing and rebuttal statement must be provided as a separate PDF document from
any accompanying written testimony or exhibits.

Following the rebuttal statement due date, no other written materials will be accepted from
parties except for good cause shown.

Oral testimony at the hearing should primarily summarize written material previously
submitted. The hearing will emphasize commission questioning of parties and other interested
persons about their written prehearing submittals. Introduction of written material at the
hearing by those with party status will not be permitted unless authorized by the commission.

PREHEARING CONFERENCE:



mailto:cdphe.wqcc@state.co.us

Attendance at the prehearing conference is mandatory for all persons requesting party
status. Remote participants can access the Zoom meeting by registering using this link:
https://us02web.zoom.us/meeting/register/tZMkduusqDsqGd1mluYKghOaPGs_QcK_300Q

Following the cut-off date for motions, no motions will be accepted, except for good cause
shown.

PUBLIC PARTICIPATION ENCOURAGED:

The commission encourages input from non-parties, either orally at the hearing or in writing
prior to the hearing. Written submissions should be emailed to cdphe.wgcc@state.co.us by
March 30, 2022.

SPECIFIC STATUTORY AUTHORITY:

The provisions of sections 25-8-202(1)(a), (b), and (2); 25-8-203; 25-8-204; and 25-8-402,
C.R.S., provide the specific statutory authority for consideration of the regulatory
amendments proposed by this notice. Should the commission adopt the regulatory language
as proposed in this notice or alternative amendments, it will also adopt, in compliance with
section 24-4-103(4) C.R.S., an appropriate Statement of Basis, Specific Statutory Authority,
and Purpose.

Dated this 13" day of December 2021 at Denver, Colorado.

WATER QUALITY CONTROL COMMISSION

Jerémyjljustffter/ Administrator
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EXHIBIT A
DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT
Water Quality Control Commission
REGULATION NO. 72 - CHERRY CREEK RESERVOIR CONTROL REGULATION

5 CCR 1002-72

72.1 AUTHORITY

The Water Quality Control Commission is authorized to promulgate this Control Regulation pursuant to
sections 25-8-202(1)(c) and 25-8-205, C.R.S.

72.2 DEFINITIONS

See the Colorado Water Quality Control Act and other Water Quality Control Commission regulations for
additional definitions.

1. "Authority" means the Cherry Creek Basin Water Quality Authority established pursuant to section
25-8.5-101, et seq., C.R.S.

2. "Background sources" include concentrations to the reservoir that are not the result of human-
related activities, such as groundwater in its natural condition and precipitation on the reservoir.

3. "Best management practice (BMP)" means the best schedules of activities, prohibitions or practices,
operation and maintenance procedures, and other management practices to prevent or reduce
the introduction of pollutants into state waters. BMPs include, but are not limited to, structural
and nonstructural controls, treatment requirements, and practices to control plant site runoff,
spillage or leaks, sludge or waste disposal, or drainage from raw material storage. BMPs can be
applied before, during, and after pollution-producing activities.

4. "Cherry Creek watershed" consists of all lands that drain into the following: (a) the mainstem of
Cherry Creek, from the source of East and West Cherry Creek to the inlet of Cherry Creek
Reservoir (Segment 1), including alluvial groundwater; (b) Cherry Creek Reservoir (Segment 2),
including alluvial groundwater; (c) all tributaries to Cherry Creek, including wetlands and alluvial
groundwater, from the sources of East and West Cherry Creeks (parts of Segment 4), and (d) all
lakes and reservoirs in the Cherry Creek Reservoir watershed (Segment 5, in part) as described
in the Classifications and Numeric Standards - South Platte River Watershed, Regulation #38 (5
CCR 1002-38). The Cherry Creek Watershed is delineated in Figure 1 attached to this regulation.

5. "Concentration" for the purposes of this regulation only, means the total phosphorus concentration
in discharges related to existing or future non-point source and regulated stormwater
discharges, wastewater facility sources, industrial process wastewater sources, individual
sewage disposal systems and background sources.
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6. "Concentration-Based Control of Phosphorus" means the flow-weighted concentration of total
phosphorus in the inflow to Cherry Creek Reservoir that is intended to result in the attainment
of water quality standards for Cherry Creek Reservoir.

7. "Designated water quality management agency" means the agency identified by the Denver Regional
Council of Governments Metro Vision Clean Water Plan and by the Governor to implement
specific control recommendations.

8. "Direct discharge" means any discharge to any surface waters or subsurface waters, including
discharge from rapid infiltration basins, related to Cherry Creek or its tributaries, except by land
disposal or land treatment. "Direct discharge" does not include discharges from regulated
stormwater and background sources.

10—"Division" means the Water Quality Control Division of the Colorado Department of Public Health
and Environment.

1210. "Effluent limitation" means any restriction or prohibition established pursuant to this regulation,
the Colorado Water Quality Control Act, or the federal act on quantities, rates, and
concentrations of chemical, physical, biological, and other constituents which are discharged
from point sources into state waters, including, but not limited to, standards of performance for
new sources, toxic effluent standards, and schedules of compliance.

1311. "Flow-weighted phosphorus concentrations" means the total external load, including
precipitation, groundwater, stream flow, and ungaged runoff, divided by total inflow volume.

45—"Individual sewage disposal system (ISDS)" means a system or facility for treating, neutralizing,
stabilizing, or disposing of wastewater that is not a part of or connected to a wastewater facility,
as defined in this section.

1613. "Industrial process wastewater sources" include, but are not limited to, facilities, or activities that
discharge non-domestic process wastewater, such as effluent from construction dewatering and
sand and gravel mining or any water that, during manufacturing or processing, comes into direct
contact with or results from the production or use of any raw material, intermediate product,
finished product, byproduct, or waste product. "Industrial process wastewater sources" do not
include facilities or activities that discharge into a wastewater facility, as defined in this section.
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2219.

2320.
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For the purpose of this regulation only, such sources also do not include such activities as
hydrostatic testing operations, hydrant flushing, water main repairs, drinking water treatment
facilities, dewatering or foundation draining, and swimming pool drainage.

"Land application" is any discharge being applied directly to the land for land disposal or land
treatment and does not include discharges to surface waters, even if such waters are
subsequently diverted and applied to the land.

"Land application return flow factor" means the return flow factor for land application sites in an
augmentation plan decreed by the Colorado District Court, Water Division, or, where an
augmentation plan has not been decreed, a study similar to that which would be required to
support an augmentation plan.

"Land disposal" means any discharge of pollutant-containing waters being applied to land for
which no land treatment is intended.

"Land disturbance" means a man-made change in the natural cover or topography of the land,
including grading, cutting and filling, building, paving, excavating and any other activities that
may result in or contribute to soil erosion or sedimentation in waters or discharge of pollutants,
as identified in section 72.7.2(b) of this regulation, except individual home construction, as
defined in this section.

"Land treatment" means any discharge of pollutant-containing waters being applied to the land
for the purpose of treatment.

"Local government" means a city, town, county, district, association, or other public body created
by or under State law and having jurisdiction over disposal of sewage, industrial wastes, or other
wastes, or a designated and approved management agency under section 208 of the federal
Clean Water Act.

"Municipal separate storm sewer system" or "MS4" means a conveyance or system of
conveyances (including roads with drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or storm drains):

(a) owned or operated by a State, city, town, county, district, association, or other public body
(created by or pursuant to State law) having jurisdiction over disposal of sewage,
industrial wastes, stormwater, or other wastes, including special districts under State
law such as a sewer district, flood control district or drainage district, or similar entity, or
a designated and approved management agency under section 208 of the CWA that
discharges to state waters;

(b) designed or used for collecting or conveying stormwater;

(c) which is not a combined sewer; and

(d) which is not part of a Publicly Owned Treatment Works (POTW).

"Nonpoint source" means any activity or facility other than a point source from which pollutants
are or may be discharged. For the purposes of this regulation, nonpoint source includes all
runoff that is not subject to the requirements provided under Regulation #61, section 61.3(2)(e),
(f), or (g), including those designated by the Division under section 61.3(2)(f)(iii), whether sheet
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2623.

2724,

2825.

2926.

3027.

flows or collected and conveyed through channels, conduits, pipes or other discrete
conveyances.

"Point source" means any discernible, confined, and discrete conveyance, including but not
limited to, and any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling
stock, concentrated animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged. "Point source" includes conveyances of regulated
stormwater. "Point source" does not include irrigation return flows.

"Pollutant Reduction Facility (PRF)" means projects that reduce nonpoint source pollutants in
stormwater runoff that may also contain regulated stormwater. PRFs are structural measures
that include, but are not limited to, detention, wetlands, filtration, infiltration, and other
technologies with the primary purpose of reducing pollutant concentrations entering the
Reservoir or that protect the beneficial uses of the Reservoir.

"Process wastewater" means any water, which, during manufacturing or processing, comes into
direct contact with or results from the production or use of any raw material, intermediate
product, finished product, byproduct, or waste product.

Division-undersection-613{2HfHi-means stormwater discharges to state waters that are
required to be permitted under the Duty to Apply provision of Regulation 61."

"Stormwater" for purposes of this regulation shall have the same meaning given in Regulation
#61 (5 CCR 1002-61).

"Wastewater facility" means a system or facility for treating, neutralizing, stabilizing, or disposing
of domestic wastewater which system or facility has a designed capacity to receive more than
two thousand gallons of domestic wastewater per day. The term "wastewater facility" also
includes appurtenances to such system or facility, such as outfall sewers and pumping stations,
and to equipment related to such appurtenances. The term "wastewater facility" does not
include industrial wastewater treatment plants or complexes whose primary function is the
treatment of industrial wastes, notwithstanding the fact that human wastes generated
incidentally to the industrial processes are treated therein.

72.3 CONCENTRATION-BASED MANAGEMENT STRATEGY FOR PHOSPHORUS CONTROL IN THE BASIN

Activities necessary to reduce the inflow total phosphorus concentrations to Cherry Creek Reservoir will
be implemented throughout the watershed. Point source controls and discharge effluent limitations are
specified in Section 72.4.
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Activities, which include, but are not limited to, construction of nonpoint source projects, called PRFs,
and regulated stormwater projects, called BMPs, shall be implemented and designed to reduce
phosphorus concentrations to the maximum extent practicable. The construction of any PRFs and BMPs
shall be consistent with the requirements in Section 72.6.1. The Authority and the permittees shall
implement these activities prior to the next triennial review, as allowed by applicable funding levels. The
Authority shall annually submit an updated list of activities in their annual report to the Commission,
due March 31 of each year.

72.4 POINT SOURCE EFFLUENT LIMITATIONS

1. The Division shall not issue industrial process wastewater and wastewater facility discharge permits
(pursuant to Regulation #61) or notices of authorizations for use of reclaimed water (pursuant
to Regulation #84) to any point source discharges, including new point sources, that allow
effluent limitations (permitted phosphorus concentration) exceeding 0.05 mg/| total
phosphorus.

2. The Division shall not issue discharge permits (pursuant to Regulation #61) for discharges from
drinking water treatment facilities that allow effluent limitations exceeding 0.20 mg/I total
phosphorus concentration as a 30-day average except that, at the request of a permittee, the
Division is authorized to allow up to a 90-day averaging period for this limit in the discharge
permit. Nothing in this regulation should be construed to supersede the Colorado Primary
Drinking Water Regulations.

3. Nutrient monitoring for industrial process wastewater sources and wastewater facilities shall be in
accordance with the requirements of subsection 72.8.1.

4. No industrial process wastewater source or wastewater facility within the Cherry Creek watershed
shall discharge an effluent with a total phosphorus concentration greater than 0.05 mg/I total
phosphorus as a 30-day average except that, at the request of a permittee, the Division is
authorized to allow up to a 90-day averaging period for this limit in the discharge permit or in
the notice of authorization issued pursuant to Commission Regulation #84. No land application
with a return flow factor established in accordance with section 72.4.5(a) or (b) shall discharge a
30-day flow-weighted average phosphorus concentration greater than 0.05 mg/| divided by the
return flow factor except that, at the request of a permittee, the Division is authorized to allow
up to a 90-day averaging period for this limit in the discharge permit or in the notice of
authorization issued pursuant to Commission Regulation #84. Where land application is relying
on lysimeters to determine the amount of water returned to ground water in accordance with
section 72.4.5(c), the effluent concentration prior to being applied to the land shall not exceed
1.0 mg/| total phosphorus as a thirty-day flow weighted average except that, at the request of a
permittee, the Division is authorized to allow up to a 90-day averaging period in the discharge
permit or in the notice of authorization issued pursuant to Commission Regulation #84.

5. For purposes of this regulation, return flow factors for land application sites shall be determined as
follows:

(a) Forland application sites with decreed augmentation plans, the return flow factor shall be
determined from the applicable augmentation plan.
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(b) Forland application sites with available studies of return flow factors, but no approved
augmentation plan, the return flow factor may be determined upon Division approval
from the study results.

(c) Where no approved augmentation plan or available study exists, or where the Division has
not approved the use of an available study, lysimeters shall be installed in accordance
with a plan approved by the Division and readings from such lysimeters will be used to
determine the monthly volume discharged at each land application site.

6. Whenever a discharger requests a compliance schedule in connection with a permit issuance or
permit renewal, the discharger shall (on the same date) notify the Authority of that request,
solicit Authority comments, and submit evidence of that notice to the Division. The Division shall
not take final action on any compliance schedule until Authority comments are received or 45
days after the date that notice was provided to the Authority, whichever occurs first. This
provision shall not apply in the case of minor modifications to permits as defined by Regulation
#61, section 61.8(8)(e).

7. For all land application sites, the phosphorus concentration shall be determined by:

(a) Phosphorus concentrations for each direct discharge and land disposal site using a return
flow factor will be calculated by the following formula:
Applied Phosphorus Concentration (mg/l) = (Sum of the concentrations of all samples
(mg/l as P) for the outfall or land application site for the month / the number of samples
collected and analyzed for that month) / the return flow factor

(b) Phosphorus concentrations for each land treatment site using lysimeters will be calculated
by the following formula:
Applied Phosphorus Concentration (mg/l) = Sum of concentrations of all samples (mg/I
as P) for each lysimeter in the land application site for the month / the number of
lysimeters

72.5 POINT SOURCE EFFLUENT LIMITATION MODIFICATIONS (RESERVED)
72.6 NONPOINT SOURCE AND INDIVIDUAL SEWAGE DISPOSAL SYSTEM NUTRIENT CONTROLS

The nonpoint source nutrient controls identified in subsections 72.6.1 through 72.6.2 below shall be
implemented.

1. NONPOINT SOURCE BEST MANAGEMENT PRACTICES

(a) Local governments, individuals, corporations, partnerships, associations, agencies, or other
entities with responsibility for activities or facilities that cause or could reasonably be
expected to cause nonpoint source pollution of waters in the Cherry Creek Watershed
shall adopt and implement/install BMPs and Pollutant Reduction Facilities (PRF) to the
maximum extent practicable to reduce nutrient concentrations from such sources.

(b) The choice of nonpoint source control measures shall be made by such local governments,
individuals, corporations, partnerships, associations, agencies, or other entities, either
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individually or jointly. Entities with responsibility for existing flood and drainage control
facilities shall consider application of nonpoint source BMPs for those facilities.

(c) A prioritized list of future PRFs designed to permanently reduce phosphorus concentration,
including a schedule for construction, shall be developed by the Authority and
submitted to the Division on an annual basis. These PRFs will be compiled based upon
their ability to reduce phosphorus concentrations to the maximum extent practicable.
The list of PRFs and associated schedule may be updated as necessary when new
information becomes available.

(d) The Authority shall provide for the long-term operation and maintenance of Authority
nonpoint source projects, and individual PRFs shall be operated and maintained by PRF
owners, with oversight from the Authority.

(e) The Division shall collaborate with owners/operators of agricultural or silvicultural facilities
in the Cherry Creek Watershed in pursuing incentive, grant, and cooperative programs
to study and control nonpoint source pollution related to agricultural and silvicultural
practices. Pursuant to section 25-8-205(5), C.R.S., the Commission may consider
adopting, in consultation with the commissioner of agriculture, control regulations
specific to agricultural and silvicultural practices if the Commission determines that such
programs are inadequate and that control regulations are necessary to attain water
quality standards in the reservoir.

(f) The Division shall collaborate with local governments in the Cherry Creek watershed to
encourage connection of existing ISDS and new development to central wastewater
facilities in an effort to reduce nutrient concentrations from individual sewage disposal
systems.

2. PUBLIC INFORMATION AND EDUCATION

(a) The Authority is identified by the Denver Regional Council of Governments Metro Vision
Clean Water Plan and by the Governor to implement specific control recommendations
as the designated water quality management agency for the Cherry Creek watershed.
The Authority shall develop and implement a public information and education program
in addition to the stormwater requirements in section 72.7. This program will focus on
the prevention of pollution from sources that could be mobilized during storm events
from present and future activities as well as measures that could abate known nonpoint
source pollution. Areas for abatement include, but are not limited to, general
agricultural and silvicultural practices, individual sewage disposal systems, large lot
development greater than one acre, and other potential nutrient sources.

(b) The Authority shall consult with the Division and other interests in developing the program.
The program will be consistent with the voluntary, incentive-based approach and focus
on the general public, work force, and local government sectors within the Cherry Creek
watershed. The program shall be implemented on an annual basis.

3. NONPOINT SOURCE PHOSPHORUS ADJUSTMENT
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If voluntary controls on phosphorus contributions from nonpoint sources are not effective in
reducing the phosphorus concentration in the inflow to the reservoir and attaining water quality
standards, the Commission may adjust the phosphorus concentration outlined in subsection
72.3 of this regulation to attain the chlorophyll a standard.

4. LIMITATION ON CONSTRUCTION OF NEW INDIVIDUAL SEWAGE DISPOSAL SYSTEMS

Within the Cherry Creek Watershed in Arapahoe and Douglas counties, no new ISDS shall be
constructed within the 100-year flood plain as designated by Urban Drainage and Flood Control
District, or the Federal Emergency Management Agency if no Urban Drainage and Flood Control
District designation exists. This restriction shall not apply to the replacement of, or
improvements to the operation of, existing ISDS systems located within the 100-year flood plain.

5. ADDITIONAL PROHIBITIONS AND PRECAUTIONARY MEASURES

If voluntary controls on phosphorus contributions from nonpoint sources are not effective in
reducing phosphorus concentration and attaining water quality standards, the Commission may
consider the adoption of prohibitions or precautionary measures to further limit nutrient
concentrations, including but not limited to, the following nutrient sources:

(a) Individual sewage disposal systems;

(b) Sod farms;

(c) Plant nursery facilities;

(d) Chemical de-icers;

(e) Commercial fertilizer retail facilities;

(f) Phosphate detergents;

(g) Golf courses; and

(h) Road and highway sand.

6. FLOODPLAIN PRESERVATION AREAS AND CONSERVATION EASEMENTS

The Commission recognizes protection of floodplain, riparian corridor, and other
environmentally sensitive lands through public acquisition or conservation easement and
restoration of the same lands for nutrient control through erosion control, revegetation or other
means, as honpoint source nutrient controls. The Authority and local governments may
collaborate with other entities in pursuing easements, ownerships, and rights to protect the
streams, riparian corridors, tributaries, and wetlands in the Cherry Creek watershed.

72.7 STORMWATER PERMIT REQUIREMENTS
1. Definitions

(a) “Construction activity” refers to ground surface disturbing and associated activities (land
disturbance), which include, but are not limited to, clearing, grading, excavation, demolition,
installation of new or improved haul roads and access roads, staging areas, stockpiling of fill
materials, and borrow areas. Construction activity does not include routine maintenance to
maintain the original line and grade, hydraulic capacity, or original purpose of the facility.
Activities to conduct repairs that are not part of regular maintenance or for replacement are
construction activities and are not routine maintenance. Repaving activities where
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underlying and/or surrounding soil is cleared, graded, or excavated as part of the repaving
operation are considered construction activities unless they are otherwise excluded.
Construction activity is from initial ground breaking to final stabilization regardless of
ownership of the construction activities. {a}

(b) “Common Plan of Development or Sale” means a contiguous area where multiple separate
and distinct construction activities may be taking place at different times on different
schedules, but remain related. “Contiguous” means construction activities located in close
proximity to each other (within % mile).

(c)"Control Measure (CM)" means any best management practice or other method used to
prevent or reduce the discharge of pollutants to waters of the state. Control Measures
include, but are not limited to, best management practices. Control Measures can include
other methods such as the installation, operation, and maintenance of structural controls
and treatment devices.

(d) “Design Standard” means post-construction Control Measure design standards or base
design standards defined in the applicable MS4 permit. These performance-based standards
include, but are not limited to, options to meet post-construction stormwater quality
requirements by treating the Water Quality Capture Volume, implementing runoff reduction
measures, attaining a pollutant reduction standard, and treating runoff with a regional
stormwater quality control measures or facility.

(e) “Development Tiers” mean the three categories of land disturbance associated with
development or redevelopment referenced in this regulation for purposes of post-
construction stormwater quality requirements:

"Tier 1 development and redevelopment" means land disturbance that results in less
than or equal to 500 square feet of impervious area for new development or 500 square
feet of increased imperviousness for redevelopment and disturbs less than one acre of
land and is not part of a larger common plan or development or sale that disturbs one
acre or more.

"Tier 2 development and redevelopment" means land disturbance that results in greater
than 500 square feet of impervious area for new development or more than 500 square
feet of increased impervious area for redevelopment and disturbs less than one acre of
land and is not part of a larger common plan or development or sale that disturbs one
acre or more.

"Tier 3 development and redevelopment" means land disturbance of one acre or more
or land disturbance less than one acre and part of a larger common plan of
development or sale that disturbs one acre or more. Tier 3 projects are subject to MS4
Permit requirements.

(f) "Disturbed areas" means any site, area or lands in the Cherry Creek watershed where a land
disturbance has commenced but has not been permanently stabilized and/or revegetated.
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(g) "Individual home construction" means a land disturbance or development for a single home,
not including land disturbances for roads, road gutters or road improvements, that disturbs
less than one acre of land and is not part of a larger common plan of development or sale,
and where the Owner of the single home holds a permit for construction of only one
dwelling within the subdivision, if any, containing the single home.

(h) "MS4 Permittee" for the purposes of this section of the regulation only, means the
Municipal Separate Storm Sewer System or MS4 that has been issued a stormwater
discharge permit by the Division.

(i) "Owner;" for the purposes of this section of the regulation only, means the owner or
authorized representative of the facility or construction project.

“Receiving pervious area” means land area that is capable of infiltrating runoff from
impervious areas. Examples of receiving pervious areas include grass buffers, grass swales,
other landscaped areas, and permeable pavement. Receiving pervious areas can be used to
minimize directly connected impervious area.
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the-trail-of sidewatksadjacenttoroadways:-“Water quality capture volume (WQCV)" means
the volume equivalent to the 80th percentile storm, meaning that 80 percent of the most
frequent occurring storms are fully captured and treated and larger events are partially
treated.

2. The following requirements, at a minimum, shall be incorporated into any Stormwater Permit issued

to a Municipal Separate Storm Sewer System (MS4) in the Cherry Creek watershed, in addition
to the requirements included in Regulation #61 (5 CCR 1002-61). Permittees may also
incorporate requirements into their programs that are more restrictive than those outlined in
this control regulation.

At a minimum, the MS4 permit will require that the regulated MS4 develop, implement, and
enforce a stormwater management program designed to reduce the discharge of pollutants
from the MS4 to the maximum extent practicable (MEP), to protect water quality, and to satisfy
the appropriate water quality requirements of the Colorado Water Quality Control Act (25-8-101
et seq., C.R.S.). Implementation of BMPs-CMs consistent with the applicable MS4 requirements
included in Regulation #61 (5 CCR 1002-61) and the requirements of the subsection herein
constitute compliance with the standard of reducing pollutants to the MEP.

(a) Public education and outreach on stormwater impacts. The permitteeMS4 permittee must
implement a public education program that includes the following:

(1) Distribution of educational materials or equivalent outreach focused on residential,
industrial, agricultural, and/or commercial sources that have the potential to
contribute significant nutrient concentrations to State waters at a rate that
could result in or threaten to result in exceedance of the chlorophyll a standard
in Cherry Creek Reservoir. Examples of sources that may need to be addressed
by the MS4's program include chemical deicing, retailers with outdoor storage
of fertilizers, concentrated agricultural activities such as turf farms and
landscape plant facilities, and animal feeding operations.

(b) Construction site stormwater runoff control.
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(1) Regulated Activities. For disturbances that are greater than or equal to one acre or
part of a larger common plan of development or sale that disturbs one acre or
more, the MS4 permittee must comply with the applicable MS4 Permit and the
additional requirements in section 72.7.2.(b)(4)(iii).

For disturbances less than one acre and not part of a larger common plan or
development or sale that disturbs one acre or more, the MS4 permittee must
develop, implement, and enforce a program to reduce pollutants in any
stormwater runoff to the MS4 from construction activities that disturb land,
including, but not limited to, the following, unless otherwise excluded in section

72.7.2{0)(2): Fresermiteerrusdevelesiraslermeriand-antereesre g

(i) Clearing, grading, or excavation of land;

(ii) Construction, including expansion or alteration, of a residential, commercial
or industrial site or development; and

(iii) Construction of public improvements and facilities such as roads,
transportation corridors, airports, and schools.

(32) Exclusions.
(i) Automatic Exclusions. The permitteeMS4 permittee may exclude the
following activities from the requirements in section 72.7.2(b) of this
regulation.

(A) Agricultural Aetivities-activities (i.e., agricultural and silvicultural
activities generating nonpoint source discharges, including
runoff from orchards, cultivated crops, pastures, range lands,
and forest lands, but not Concentrated Animal Feeding
Operations€AFOs. This exclusion does not extend to the
construction of facilities or other activities generating
stormwater runoff associated with industrial (i.e., construction)

activity};).

(B) Emergency and routine repair and maintenance operations for all
underground utilities that does not result in a land disturbance
greater than or equal to one acre, or otherwise part of a larger
common plan of development or sale;.

Code of Colorado Regulations 12



(C) Land Bisturbanees-disturbances at residential or commercial
subdivisions that already have adequate Construction CMs
installed and operating for the entire subdivision, approved in
compliance with this regulation and the MS4 Permit, as
applicable, provided the original owner who obtained approval
retains legal authority. If residential, as lot specific
development or redevelopment occurs, the homeowner or the
original owner shall prevent the erosion and transport of
sediment from the property and are required to provide
permanent stabilization of the lot, in accordance with the MS4
permittee’s regulations.

e Individual home construction that disturbs
less than one acre of land is not part of a larger common plan of
development or sale and meets conditions in section 72.7.1(g).
Roads, road gutters or and road improvements associated with
individual home construction are still required to meet section

72.7.2(b) of this regulation.

(BE) -Routine maintenance that is performed to maintain the original
line and grade, hydraulic capacity, or original purpose of a
facility (maintenance operations performed by the

permitteeMS4 permittee may still be covered under the
Municipal Operations minimum control measure).

(EF) -Emergency operations related to flood, fire, or other force majeure
that does not result in a land disturbance greater than or equal
to one acre, or otherwise part of a larger common plan of
development or sale.

(ii) Authorized Exclusions. The permitteeMS4 permittee may exclude the
following activities from the requirements in section 72.7.2(b) of this
regulation, if authorized through a developed procedure for
determination that water quality is adequately protected without
imposing the requirements. This procedure may either be on a site-
specific basis, upon submission by the owner of a written request for
exemption to the permitteeMS4 permittee, or, if the determination can
be simplified to allow for determination by the owner, through
certification by the owner to the permitteeMS4 permittee that the
waiver criteria have been met.

(A) Construction Activities with R-Factor Waiver, for the
purposes of this section, means the MS4 permittee may
exclude the waived activity from being an applicable
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construction activity if the Division waives requirements
for stormwater discharges associated with a small
construction activity in accordance with Regulation
61.3(2)(f)(ii)(B) (the “R-Factor” waiver).

The Division may waive the otherwise applicable

requirements in a general permit for a stormwater
discharge from a small construction activity that
disturbs less than five acres where the value of the
rainfall erosivity factor (“R” in the Revised Universal Soil
Loss Equation) is less than five during the period of
construction activity. The rainfall erosivity factor must
be determined using a State Approved method. The
operator or owner must certify to the Division that the
construction activity will only take place during a period
when the value of the rainfall erosivity factor is less
than five. If unforeseeable conditions occur that are
outside of the control of the applicant for a waiver, and
that will extend the construction activity beyond the
dates initially applied for, the owner or operator must
reapply for the waiver or obtain coverage under a
general permit for stormwater discharges. The waiver
reapplication or permit application must be submitted
within two business days after the unforeseeable
condition becomes known. This waiver does not relieve
the operator or owner from complying with the
requirements of local agencies.

(AB) -Construction of a sidewalk or driveway that does not result
in a land disturbance greater than or equal to one acre,
or otherwise part of a larger common plan of
development or sale. A driveway is limited to access for
residential development. A sidewalk may be attached
or detached from the roadway but where possible
should be detached.;and

(BC) Underground utility construction that does not resultin a
land disturbance greater than or equal to one acre, or
otherwise part of a larger common plan of development
or sale, including the installation and maintenance of all
utilities under hard surfaced roads, streets, or
sidewalks, provided such land disturbance activity is
confined to the area which is hard surfaced and
provided that stormwater runoff and erosion from soil
and materials stockpiles are confined and will not enter
the drainage systemineludingthe-installationand

- PIRTIT o hard curf I s
’ i lks, ded such land di I
o finad I hich ic hard curf I
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(iii) Additional Exclusions. The Division may allow, at the request of the MS4

permittee, Fhepermitteemay-allowforadditional automatic and/or

authorized exclusions, with recommendation from the Authority,
approvatefthe Division,-when it can be reasonably shown that
excluding the activity will not pose an increased threat to water quality,
or that the cost of administering the program for a specific activity with
low risk of stormwater pollution outweighs the benefits to water quality

and the Additional Exclusion does not conflict with the appllcable MS4

wa%e#qﬂal-rt-y The Division reserves the rlght to not aIIow any addltlonal
exclusions.

(34) Submittal requirements.

(i) Forland disturbances that are greater than or equal to one acre or part of a

larger common plan of development or sale that disturbs one acre or
more, the MS4 permittee is regulated by the applicable MS4 Permit.

For land disturbances less than one acre, and not part of a larger
common plan of development or sale that disturbs one acre or more, An
Erosionand-SedimentCeontrel a Plan describing MS4 Ppermittee-
approved construction BMPs-CMs For Land Disturbance regulated by
this program must be submitted to and, following adequate review,
approved by the MS4 Ppermittee prior to the commencement of Land
Disturbances.

(45) Required Construction BMPRCMs.

(i) Forland disturbances that are greater than or equal to one acre or part of a

larger common plan of development or sale that disturbs one acre or more,

the MS4 permittee is regulated by the applicable MS4 Permit. For land

disturbances less than one acre, not part of a larger common plan of

development or sale that disturbs one acre or more, the following

requirements for construction CMs to be implemented by the Owner prior

to the commencement of Land Disturbances must be included in the MS4

permittee’s program.

Code of Colorado Regulations

(A) Reduce Stormwater Runoff Flow to Non-Erosive
Velocities when practicable using CMs.

(B) Protect State Waters Located on Construction Sites from
Erosion and Sediment Damages resulting from Land
Disturbance, using CMs.
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(ii)

(C)

Control Sediment before it Leaves a Construction Site.

All stormwater runoff from Disturbed Areas must be
managed by at least one sediment entrapment CM
before the stormwater exits the site.

In addition, the following construction CMs must be required where

Code of Colorado Regulations

ground disturbing construction activity has permanently ceased, or

temporarily ceased for more than 14 calendar days. Schedules for

requiring stabilization and revegetation may be modified by the MS4

permittee to allow for physical considerations, including, but not limited

to, constraints on establishing vegetation due to weather, such as

temporary excessive soil moisture conditions that are adverse to

stabilization or revegetation goals.

(A)

Stabilize soils. All Disturbed Areas that remain exposed

(B)

and where construction activities are not taking place
for longer than 14 days shall be stabilized to protect the
soils from erosion, using CMs.

Revegetate Disturbed Areas. Within 14 days after

(C)

construction activity has temporarily or permanently
ceased, owners must plant temporary or, where
applicable, permanent vegetative cover on Disturbed
Areas, as follows:

()] Temporary Revegetation. Owners must provide
temporary revegetation on all Disturbed Areas
that will be exposed prior to completion of Land
Disturbance activities. When seeding is not
practicable (e.g., growing season constraints)
the MS4 permittee may allow for temporary
stabilization until planting is practicable.

(1 Permanent Revegetation. Owners must provide
permanent revegetation and/or stabilized
landscaping on all Disturbed Areas that will be
exposed for more than two years.

Variances. Schedules for requiring stabilization may be

modified by the MS4 permittee to allow for special
considerations such as stabilizing access areas and areas
in close proximity to continuing construction.
Additionally, the MS4 permittee may allow for
alternative approaches to stabilization if they can be
shown to have erosion control capabilities similar to
temporary or permanent revegetation.
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(iii) Additional requirement to minimize disturbed areas for section 72.7.2(b)(4). The
following requirements for construction CMBM~Rs to be implemented prior to
the commencement of Land Disturbances must be included in the permittee's
program.

{APhase-Censtruction—Owner shall schedule construction activities to
minimize the total amount of soil exposed, including stockpiles, at any given
time in order to reduce the period of accelerated soil erosion. Areas of Land
Disturbance equal to 40 acres or greater must not be exposed for more than 30
consecutive days without temporary or permanent stabilization.

The PermitteeMS4 permittee may allow authorized exemptions to the 40-acre
limit for removal and storage of cut material where geotechnical limitations
restrict the use of temporary or permanent stabilization of the stored material
(e.g., swelling soils, rock).

The PermitteeMS4 permittee may allow authorized exemptions to the 40-acre
limit when the Owner can demonstrate that the 40-acre limit is physically
and/or financially impracticable. For sites granted this exemption, a phasing and
earthwork quantities plan shall be submitted to and, following adequate review,
approved by the PermitteeMS4 permittee prior to the commencement of land
disturbance activities.
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(Hi5tnspection) Inspection./Operation-and-Maintenance:
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(i) For land disturbances greater than or equal to one acre or part of a larger
common plan of development or sale that disturbs one acre or more, the MS4
permittee is regulated by the applicable MS4 Permit.

H—(ii) For land disturbances less than one acre, not part of a larger common plan of
development or sale that disturbs one acre or more, {A}-taspection-

H—Fhthese requirements apply:

(A) The owner must be held responsible for inspection of construction
CMBMPs at the- following times and intervals at a minimum:

After installation of any Censtruetion-construction BMPCM;
After any runoff event; and
At least every 14 days.

(HB) __ -For sites where construction activities are completed but final
stabilization has not been achieved due to a vegetative cover that has
been planted but has not become established, the MS4 Ppermittee may
allow for the ewnerQOwner to reduce inspection frequency to once per
month.

(B6}-Operation) Operation and Maintenance.

(i) For land disturbances that are greater than or equal to one acre or part of a
larger common plan of development or sale that disturbs one acre or more, the
MS4 permittee is regulated by the applicable MS4 Permit. For land disturbances
less than one acre that are not part of a larger common plan of development or
sale that disturbs one acre or more, t¥he owner must be held responsible for
operation and maintenance of BMPsCMs, and must make any necessary repairs
to CMBMPs immediately after a defect or other needed repair is discovered.

c) Post-construction stormwater management in new development and redevelopment.
(1) Regulated Activities include:

(i) Tier 3 Development or Redevelopment: For disturbances greater than
or equal to one acre or part of a larger common plan of development or
sale, the MS4 permittee must comply with the applicable MS4 Permit
and the additional requirements in section 72.7.2.(c)(6) and 72.7.2(c)(7).

(ii) Tier 2 Development or Redevelopment: For disturbances less than one
acre and not part of a larger common plan or development or sale, and
which results in more than 500 square feet of imperviousness for new
development or 500 square feet of increased imperviousness for
redevelopment, the MS4 permittee must develop, implement, and
enforce a program that ensures that a combination of structural and/or
nonstructural controls are in place that would prevent or minimize
water quality impacts to the MS4 from new development and
redevelopment projects unless otherwise excluded in section

72.7.2(c)(2), ~Fresermifeerarstderelesrimslerasnians-anterees
I I binat : Lond/
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(2) Provisions for specific BMPs-CMs or equivalent protection included in Seetien
section 72.7, that for the purpose of reducing nutrient concentrations to Cherry
Creek Reservoir go beyond the requirements in the Colorado Discharge Permit
Regulations, Regulation #61, for post-construction BMPRCMs, do not need to be
required prior to discharge to a State water as long as BMPCMs are in place to
control stormwater runoff from new development and/or redevelopment in
compliance with Regulation #61 (5 CCR 1002-61) and a regional facility(ies)
is(are) in place to control phosphorus concentrations to Cherry Creek Reservoir,
that result in pollutant removal in compliance with parts-sections 72.7.2(c)(5),
72.7.2(c)(6), and/or 72.7.2(c)(7) of this regulation.

{43) Exclusions.

(i) Automatic Exclusions. The permitteeMS4 permittee may exclude the
following activities from the requirements in Seetien-section 72.7.2(c) of
this regulation:

(A) Agricultural Aetivities-activities (i.e., agricultural and silvicultural
activities generating nonpoint source discharges, including
runoff from orchards, cultivated crops, pastures, range lands,
and forest lands, but not Concentrated Animal Feeding
OperationsAFOs. This exclusion does not extend to the
construction of facilities or other activities generating
stormwater runoff associated with industrial construction

activity};).

(B) Emergency and routine repair and maintenance operations for all
utilities for disturbances less than one acre and not part of a
larger common plan of development or sale. urderground

lities:

(C) Individual home construction.

(€D) Land Bisturbanees-disturbances at residential or commercial
subdivisions that already have adequate Pest-Censtruction
BMPspost-construction CMs installed and operating for the
entire subdivision, approved in compliance with this regulation,
and with adequate capacity to treat any additional dischargess;.
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(BE) Routine maintenance that is performed to maintain the original
line and grade, hydraulic capacity, or original purpose of a
facility (maintenance operations performed by the

permitteeMS4 permittee may still be covered under the
Municipal Operations minimum control measurey};).

(EF) Emergency operations related to flood, fire, or other force majeure
that maintain the original line and grade, hydraulic capacity, or
original purpose of the facility, ;provided the land disturbance is
less than one acre and not part of a larger common plan of
development or sale.

(FG) Land disturbance to undeveloped land that will remain
undeveloped following disturbance.-and-will-bereclaimed-in

(6H) Excluded Roadway Projects;. Activities associated with the
maintenance, repair, preservation, and associated minor
modifications to roadways, and associated appurtenant
features, that do not permanently expand the original footprint
of the roadway and do not increase the impervious area.

(H1) Large Lot single family development means a land disturbance
greater than one acre on a single-family residential lot, or
agricultural zoned lands, with an area greater than or equal to
2.5 acres in size and having a total site impervious area that is
equal to or less than 20 percent of the site. usingRunoff

() Aboveground and underground utility construction, where the
activities or maintenance of underground utilities or
infrastructure that does not permanently alter the terrain,
ground cover, or drainage patterns from those present prior to
the construction activity. This includes, but is not limited to,
activities to install, replace, or maintain utilities under roadways
or other paved areas that return the surface to the same
condition. -dwdersreurauiiitresnsiruetionsrevided-tat

£t ol ot 4 ond il Kol
£ ad and-wil he drai .

(K) Stream Stabilization.
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(L) Stream Reclamation Sites.

(M) -PRFs.

(N) Stormwater Facilities. MS4 permittees may exclude the installation

or maintenance of stormwater facilities associated with flood
control and water quality, including but not limited to flood
control ponds and post-construction control measures.

(ii) Authorized Exclusions. The permitteeMS4 permittee may exclude the
following activities from the requirements in Seetien-section 72.7.2(c) of
this regulation on a site-specific basis, upon submission by the owner of
a written request for exemption to the permitteeMS4 permittee and
following adequate review and determination by the permitteeMS4
permittee that a permit is not needed to iasure-ensure adequate
protection of water quality:

Code of Colorado Regulations

(A) Construction of a sidewalk or driveway. Construction of a sidewalk

or driveway for disturbances less than one acre and not part of
a larger common plan of development or sale. A driveway is
limited to access for residential development. A sidewalk may
be attached or detached from the roadway.;

(B) Rural road construction and maintenance, where ;- road

construction and maintenance means land disturbances less
than one acre, not part of a larger common plan of
development of sale, for rural residential roads and rural
collector roads that serve or are adjacent to large lot single
family developments. Rural roads are typically characterized by
having parallel ditches for conveyance of storm runoff, rather
than curb and gutter. Although urban roadways sometimes use
roadside ditches for runoff conveyance, they are not classified
as rural roads. In the context of this regulation, the word road
does not include temporary haul roads used for construction
PUIROSes. sreviced-thatheparmitieereguiresrses-

(@] Trails-, where trails means bike or pedestrian trails. Bike lanes
for roadways are not included in this exclusion. eenstruction
ded il . . on BAP
" b ity
(D) Maintenance Trails, which are permanent access areas

constructed primarily for the purpose of recreation but also
provide access for operations and maintenance, for
disturbances less than one acre and not part of a larger
common plan of development or sale. This includes trails that
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consist, for at least some portion of the trail, of sidewalks
adjacent to roadways.

(iii) Additional Exclusions. The Division may allow for additional automatic

and/or authorized exclusions, at the request of the MS4 permittee, with

recommendation from the Authority, The permittee-may-allowfor

Bivisien; when it can be reasonably shown that excluding the activity
will not pose an increased threat to water quality, or that the cost of
administering the program for a specific activity with low risk of
stormwater pollution outweighs the benefits to water quality. The
Division reserves the right to not allow any additional exclusions.

(54) Submittal requirements.

(i) Post-construction Plan. For Tier 3 development and redevelopment, the

owner must comply with the post-construction CM requirements of the
applicable MS4 Permit, including, but not limited to, design standards.
For Tier 2 development and redevelopment, the owner must submit a
post-construction plan in accordance with the requirements in section
72.7.2(c)(5)(ii) to the MS4 permittee for review and approval prior to
the construction of the Tier 2 stormwater CM(s).

(ii) Inspection and Maintenance. For Tier 3 development and
redevelopment, the owner must comply with the CM inspection
and maintenance requirements of the applicable MS4 Permit.
For Tier 2 development and redevelopment:, the post-
construction plan must contain, at a minimum, the following
information to address long-term operation and maintenance of

Code of Colorado Regulations

(A) Procedures for maintenance and inspection protocols to ensure
continued effectiveness of BMRCMs, and commitments from
responsible agency/Owner to maintain Rest-censtruetionpost-
construction BMPRCMs.

(B) Procedures for dedication by easements or other legal means for
access at the Pest-censtruectionpost-construction BMPCM sites
for operation, maintenance, and inspection of Pest-
eenstruetionpost-construction BMPCMs.
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(65) Post-construction BMPCMs.

{i} Foralldevelopmentandredevelopment,tIThe permitteeMS4 permittee must
require the installation, operation, and maintenance of Restpost-construction
BMPCMs as follows:

({Ai.) -For all Tier 3 development and redevelopment, the MS4
permittee must comply with the post-construction
requirements for CMs in the applicable MS4 permit. Minimum
performance-based design standards include one or more of
the following:

A) Install post-construction CMs that provide a WQCV
designed to capture and treat, at a minimum, the 80th
percentile runoff event, as described in the applicable
MS4 Permit.

B) Implement runoff reduction practices using CMs
designed to infiltrate, evaporate, or evapotranspire a
quantity of water equal to 60% of what the calculated
WQCV would be if all impervious area for the applicable
development site discharged without infiltration, as
described in the applicable MS4 Permit.

C) Implement other performance-based CMs allowed in
the applicable MS4 permit, such as pollutant removal
CMs and regional WQCV facilities. Additional
performance-based CMs allowed in the applicable MS4
permit may be implemented provided they are at least
as protective as section 72.7(5)(i)(A) or 72.7(5)(i)(B).

D) Demonstrate that an alternative CM or site condition
provides comparable or better nutrient load reduction
relative to one or more of the criteria in section
72.7(5)(i)(A) through 72.7(5)(i)(C).

(ii.) For all Tier 2 development and redevelopment, the MS4
permittee must require post-construction CMs that meet one or
more of the following criteria:

A) Comply with Tier 3 CM requirements in section
72.7(5)(i).

B) Incorporate receiving pervious areas that are designed
to infiltrate at least 60% of the WQCV for the added or
increased impervious area. Such practices minimize
directly connected impervious areas by reducing
unnecessary impervious areas and routing runoff from
impervious surfaces over permeable areas to reduce
runoff rates and volumes. Where feasible, natural areas
should be protected from disturbance and used for this
purpose.

C) Demonstrate that an alternative CM or site condition
provides nutrient load reduction that is as least as
protective as one or more of the criteria allowed in
section 72.7(5)(ii)(A) or section 72.7(5)(ii)(B).
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(€iii) __For all Tier 1 development and redevelopment, the

permitteeMS4 permittee need not require installation of post-
construction BMRPCMs.
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{iv-Long-term Operation and Maintenance. For post-construction CMs

implemented for Tier 3 development and redevelopment, the
MS4 permittee must comply with the applicable MS4 Permit.
For Tier 2 development and redevelopment, the MS4 permittee
must develop a program that requires owners to operate and
maintain Tier 2 CMs. For structural Tier 2 CMs, the MS4
permittee must require the Owner to provide sufficient legal
access for inspection, operation and maintenance by dedicating
easements, including plan notes on the Site Plan, or other legal

Means. Fre-serritieerabsdeveles-aremrar-tharesires
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(#6) Additional BMP-Requirements. tradditionto-etherreguirementsinthis

Code of Colorado Regulations

regulationforpost-construction BMPs; The MS4-the permittee must

develop, implement, and enforce a program that ensures that facilities
with a potential for increased nutrient sources implement source
control management strategies to reduce nutrient loading, including a

program with these provisions: pepmaﬂem—een!epe#s—a%e—m—pl-aee—a%

(i) The MS4 permittee must require the Owner(s) to satisfy additional

source control management strategies or measures at the time of
plan review for uses that have a significant potential to contribute
nutrient concentrations to State Waters at a higher rate than
typical. These facilities must be designed to prevent or reduce the
amount of nutrients generated and/or released from the area of
land disturbance. This can include the MS4 permittee developing
a program to designate commercial facilities on a case-by-case
basis or by addition of a general commercial sector, based on a
determination that they have a significant potential to contribute
nutrient concentrations to State Waters at a rate higher than
typical for other commercial or industrial land uses (e.g., stores
with outdoor fertilizer storage, facilities with deicing operations).
Source control practices at these facilities include, but are not
limited to:

(A) Covering or enclosing activity in buildings or roofs;

(B) Providing secondary containment area to collect leaks and
spills of fuels, lubricants, and other chemicals;

(C) Segregating or diverting stormwater runoff away from or
around pollutant generating activity; and/or

(D) Routing site drainage to recycling or otherwise preventing
direct discharge of vehicle or equipment wash-water.
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(87) Stream Preservation Areas.- FhefoHowingreguirementsprovidespeciatAdditional

standards and procedures are required for Tier 2 and Tier 3 development and

redevelopment fertand-Disturbanees-in Stream Preservation Areas, which

include Cherry Creek Reservoir, all of Cherry Creek State Park, drainage and
discharges to the park within 100 feet of the park boundary; lands overlying the

Cherry Creek 100-year floodplain; and all lands within the 100-year floodplain of

Cherry Creek tributaries, as defined by the Yrban-Brainageand-Fleed

CentrelMile High Flood District.

(i) Additional BMPCM Requirements. For Tier 2 and Tier 3 New Development
and Redevelopment in Stream Preservation Areas, the permittees- MS4
permittee must, in addition to meeting all the Pest-construectionpost-
construction BMPRCM requirements in section 72.7.2(c)(-65) and/or (#6),
require owners to select and implement BMPCMs that promote filtration
and/;or infiltration processes where-appropriater-to treat the WQCV or
meet runoff reduction design standards for all Tier 2 and Tier 3 New
Development and Redevelopment runetffrom-the-developed-areas-within

the Stream Preservation Area. Examples-ofsuch-BMPs-include, butarenot

Pi—sersusparemenitdetentens
(ii) Authorized Exclusions. The permitteeMS4 permittee may exclude the
following activities from the requirements in section 72.7.2(c)(87)(i) if
A—wherethThe disturbance is the result of implementation of an approved
BMHPCM, in accordance with requirements in section 72.7.2-(c),urless

A)

B) Construction of roadway, highway, and underground utility crossings,
provided construction BMPCMs are implemented as required in section
72.7.2(b) and post-construction BMPCMs are implemented as required
in Seetien-section 72.7.2(c).

C) Rural road construction and maintenance, except for a land disturbance
associated with a rural road within a Stream Preservation Area, and
provided that permitteeMS4 permittee requires post-construction
BMPCMs specific to this activity.

D) Those autematicand-autherized-exclusions defined in section
72.7.2(c)(43).

72.8 NUTRIENT MONITORING

1. Monitoring of wastewater facilities shall be consistent with the requirements of section 72.4.4 of this
control regulation. Wastewater facilities shall monitor nutrient concentrations including, but not
limited to, nitrate, nitrite, ammonia, total phosphorus, total soluble phosphorus and

orthophosphate.

2. The Authority shall develop and implement, in conjunction with local governments, a routine annual
water quality monitoring program of the Cherry Creek watershed and Cherry Creek Reservoir.
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The monitoring program shall include monitoring of the reservoir water quality and inflow
volumes, alluvial water quality, and nonpoint source flows. Monitoring shall include, but not be
limited to nitrate, nitrite, ammonia, total phosphorus, total soluble phosphorus, and
orthophosphate concentrations.

(a) Routine monitoring of surface water, ground water, and the reservoir shall be implemented
to determine the total annual flow-weighted concentration of nutrients to the reservoir.

(b) Monitoring of PRFs shall be implemented to determine inflow and outflow nutrient
concentrations.

3. The Authority shall consult with the Division in the development of the monitoring program to ensure
that the monitoring plan includes the collection of data to evaluate nutrient sources and
transport, to characterize reductions in nutrient concentrations, and to determine attainment of
water quality standards in Cherry Creek Reservoir.

4. The Authority shall consult with the Division and other appropriate entities in development of any
water quality investigative special studies.
Special studies may include, but are not limited to, the following areas of investigation:

(a) Feasibility study of nutrient removal from point sources;

(b) Quantification of effectiveness of nonpoint source concentration-based phosphorus control
strategies called PRFs; and

(c) Quantification of effectiveness of regulated stormwater concentration-based phosphorus
control strategies called BMPCMs; and

(d) Quantification of the effectiveness of source control BMPCMs that include low-impact
development techniques.

5. The monitoring data shall be used by the Authority to determine phosphorus fate and transport,
calculate annual flow-weighted phosphorus concentrations, document compliance with the
applicable water quality standards, analyze long-term trends in water quality for both the
reservoir and the Cherry Creek watershed, and calibrate water quality models.

6. The Authority shall maintain all data collected pursuant to this section in an electronic database for
evaluation and transfer to the Division and other entities.

72.9 REPORTING

1. The Authority shall submit an annual report on the activities required under this regulation to the
Commission and Division by March 31 of each year. The report shall include the following
categories and items:

(a) Point Source Controls: phosphorus concentrations; permit violations; approved site
applications; and effectiveness in reducing nutrient contributions.

Code of Colorado Regulations 29



(b) Regulated Stormwater Controls: Sediment and erosion control permit, inspection, and
enforcement actions; Construction BMPCMs inspection and enforcement actions;
Permanent BMPCMs construction, inspection, and maintenance actions; Flood control
facilities retrofitting, inspection, and maintenance actions; Effectiveness in reducing
phosphorus concentration; Funding and monitoring of nonpoint source control projects;
and Ppublic information and education actions.

(c) Nonpoint Source Stormwater Controls: Effectiveness in reducing phosphorus concentration;
Funding and monitoring of PRFs.

(d) Riparian and Wetlands Protection: Protection, enhancement, and restoration actions.

(e) Concentration-based phosphorus control measures: The annual report shall provide data
and information on water quality monitoring, point sources, regulated stormwater
sources, nonpoint sources, status of compliance with discharge permit limits and
conditions, recommendations on any new or proposed expansion of treatment facilities,
and recommendations for improving water quality. The format of annual reports and
information within the reports shall provide comparability among previous years.

2. The annual report shall include evidence of decisions and/or agreements for the financing of
nonpoint source control projects, the implementation of the regulated stormwater permit
requirements, and the adoption and implementation of BMPCMs by local governments. The
annual report must demonstrate implementation of nonpoint source controls and regulated
stormwater controls are reducing phosphorus concentrations into the Reservoir to the
maximum extent practicable.

72.10 COMMISSION REVIEW

1. The Division and the Authority shall report to the Commission at each triennial review of this
regulation on the progress made to control phosphorus concentration, and the characterization
of phosphorus sources in the Cherry Creek watershed. The Commission shall review the
performance of the Authority or local governments in implementing point source, nonpoint
source, and regulated stormwater controls at each triennial review of this regulation.

2. Recommendations may be made to the Commission at each triennial review as to the need for
additional controls or practices to review the flow-weighted concentration-based approach for
phosphorus control, for revised wastewater facility effluent limits based upon updated 20-year
population projections, and additional characterization of phosphorus concentrations in the
Cherry Creek watershed. Nothing herein shall abrogate the discharge permit requirements for
stormwater, as outlined in Regulation #61 (5 CCR 1002-61).

72.11-72.14 RESERVED
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EXHIBIT B

72.29 STATEMENT OF BASIS SPECIFIC STATUTORY AUTHORITY AND PURPOSE: 2022
RULEMAKING; EFFECTIVE

The provisions of 25-8-202(1)(c) and (2) and 25-8-205, C.R.S. provide the specific statutory authority for
adoption of these regulatory amendments. The Commission also adopted, in compliance with 24-4-
103(4) C.R.S., the following statement of basis and purpose.

As a part of the triennial review outlined in section 72.10 of this regulation, this statement provides a
narrow list of changes to section 72.7 and applicable definitions in 72.2 that are focused on stormwater
management for MS4 permitted areas. This rulemaking is an effort to continue building on the previous
rulemaking as the knowledge and experience gained in MS4 stormwater management has progressed,
specifically as it relates to construction and post-construction. A further review of the remaining
sections in this control regulation will be completed at a future rulemaking.

MS4 permits are issued as a part of the Colorado Discharge Permit System (CDPS), as directed by the
Colorado Water Quality Control Act and WQCC Regulation 61, and incorporate applicable requirements
from this regulation. Since the last revision of section 72.7 of this regulation, MS4 permits have
advanced beyond the previous control regulation requirements. The revisions to this control regulation
promote modernization to the construction and post-construction sections and alignment with the MS4
permitting structure while, at a minimum, maintain water quality protections and, in some instances,
improve water quality. The major substantive revisions include changes to better align with current
versions of stormwater MS4 permits, removal of prescriptive lists of Best Management Practices (BMPs),
and simplification of the development/redevelopment tier structures. The changes resulted from a
stakeholder process that included MS4 permittees that are members of the Cherry Creek Basin Water
Quality Authority, the Cherry Creek Basin Water Quality Authority, the division, and Colorado Parks and
Wildlife.

72.2 Definitions

“Disturbed area,” “individual home construction,” and Water Quality Capture Volume” are terms used
only within Section 72.7. These terms were removed from the broader definitions section in section
72.2 and were replaced within section 72.7 where the terms are used. “Regulated Stormwater” was
refined to clarify that the term applies to stormwater discharges to state waters that are required to be
permitted under the Duty to Apply provision of Regulation 61. “Enhanced BMP” was deleted as the

term is not used within the regulation with the exception of the definition.

Section 72.7 Stormwater Permit Requirements

The commission adopted changes to the construction and post-construction sections to allow for better
alignment with current versions of stormwater MS4 permits, which have advanced beyond the previous
requirements in Section 72.7. This modernization decreases unintended conflicts between MS4 permits
and Regulation 72.7 requirements, which then decreases the administrative burden for local
governments and improves clarity for consultants and contractors working in the basin while protecting
water quality. The revised language creates consistency between this regulation and the various MS4
permits. Several new definitions were included to correspond with terminology and concepts in the
various MS4 permits, including “Design Standard,” which enables a reference to the full range of
performance-based standards included in the MS4 permits. This revision allows clarity for options
allowed in MS4 permits related to the Water Quality Capture Volume, runoff reduction, pollutant
reduction standard, regional facilities and CMs, and others.

4890396.1



Previously, Section 72.7 included prescriptive lists of BMPs for the construction and post-construction
requirements. The revisions move from prescriptive BMP lists, which in many instances are out-of-date,
to performance and process-based control measure requirements using modern terminology developed
from years of research on control measure effectiveness and pollutant removal standards. This is a
protective approach for stormwater quality that also allows for flexibility of control measure selection
and implementation based on site-specific conditions. Under the 2022 revision, there is a greater
emphasis on runoff reduction and green infrastructure, which broaden the regulation’s previous
emphasis on “concentration-based” pollutant reduction to recognize the benefit of volume reduction as
an important component of reducing phosphorus pollutant loads, which is the focus of this control
regulation.

Simplification of the Tier 2 and 3 development/redevelopment categories to better align with the MS4
permit coverage threshold is mainly an administrative change that simplifies administration of this
regulation by including sites with 5,000 square feet or more of added impervious area but less that one
acre of disturbed area and not part of a larger common plan of development or sale that disturbs one
acre or more, as Tier 2, rather than Tier 3. Analysis of development review submittals to the Authority
showed that the land area associated with these development/redevelopment projects in 2020 was only
0.02% of total land area. Given that Tier 2 sites must still implement post-construction measures, the
administrative benefits of simplifying the tiers to align with the current design standards found in the
MS4 permit outweigh the potential conflict with MS4 permits.
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