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Notice is hereby given of a public hearing to afford all interested persons an opportunity to be heard prior to
adoption of the below four sets of proposed rules, under authority granted to the Division of Labor Standards
and Statistics by the Administrative Procedure Act, C.R.S. § 24-4-103, provisions of C.R.S. Title 24, Article 92,
and C.R.S. Title 8, Articles 1-4,6,12,13.3,13.5,14.4, and 17; and § 15 of Art. XVIII of the Colorado Constitution.

NOTICE OF PUBLIC HEARING CONCERNING PROPOSED RULES

The proposed changes to Colorado labor rules include:
1. Implementing and enforcing three laws recently enacted:

(a) Senate Bill 22-161, which amends wage-and-hour responsibilities, mostly with additional
responsibilities to pay wages due, including: new procedures for certain kinds of deductions;
protection against retaliation related to wage rights; worker misclassification reporting; and various
aspects of wage rights enforcement, including new statutory provisions as to fines and penalties,
attorney fees for retaliation or higher-value wage claims, collections where ordered payments are
not made, and collaboration between DLSS and other branches of state government;

(b) Senate Bill 22-097, which amends whistleblower retaliation rights and responsibilities to cover a
range of health and safety matters, not just those related to a public health emergency;

(c) Senate Bill 19-196, which requires paying prevailing wages to construction laborers on state public
projects.

2. Implementing the annual adjustment of the minimum wage, as mandated by the Colorado Constitution,
and other related minimum wage and salary figures adjusted annually; and

3. Other non-substantive or procedural changes to labor rules suggested or proposed, based on stakeholder
input or other developments that warrant rule changes.

For the details of each proposed rule, see the text of the accompanying proposed draft rules, as well as the
proposed statement of basis and purpose that accompanies each set of rules.

(1) Wage Protection Rules, 7 CCR 1103-7. These rules amend the prior version of the Wage Protection
Rules, which implement labor laws within the jurisdiction of the Division, including but not limited to the
Colorado Wage Act (CWA) as amended by (among other laws) the Wage Protection Act of 2014 (WPA) and
Colorado Senate Bill 22-161, C.R.S. § 8-4-101 et seq.; the Healthy Families and Workplaces Act (HFWA) of
2020, C.R.S. § 8-13.3-401 et seq.; and the Agricultural Labor Rights and Responsibilities Act, as codified in
relevant part at C.R.S. §§ 8-6-101.5, 8-6-120, and 8-13.5-201 et seq.

(2) Colorado Whistleblower, Anti-Retaliation, Non-Interference, and Notice-Giving Rules (“Colorado
WARNING Rules”), 7 CCR 1103-11. These rules amend the prior version of the Colorado WARNING Rules,
the Division’s existing rules governing retaliation, interference, and notice of rights under several
Division-enforced statutes.

(3) 2023 Publication And Yearly Calculation of Adjusted Labor Compensation (“2023 PAY CALC”)
Order, 7 CCR 1103-14 (2023). The PAY CALC Order publishes inflation-adjusted and other annually updating
values applied in the Colorado Overtime and Minimum Pay Standards (“COMPS”) Order, 7 CCR 1103-1.

(4) Prevailing Wage and Residency (PWR) Rules, 7 CCR 1103-6. The “Prevailing Wage and Residency
Rules” is a revised rule set combining the Division’s existing rule set regarding the Keep Jobs in Colorado Act
(KJICA), C.R.S. § 8-17-101 et seq. (previously titled the “Keep Jobs in Colorado Act Rules”), with a new set of
requirements from the Colorado Quality Apprenticeship Training Act of 2019 (Prevailing Wage Act or PWA),
C.R.S. § 24-92-201 et seq.
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Public Hearing Information:

Date and Time of Hearing: = Tuesday, November 1, 2022, from 3:00 pm until at least 6:00 pm. Division will
stay until at least 6:00 pm, or longer if by that time anyone still wishes to speak,
to assure opportunity for anyone who may wish to attend in the early evening.
You need not arrive by a particular time or stay the entire meeting.

Written Comment Deadline for the above rules: Thursday, November 3, 2022, at 5:00 pm

The Division is administering this public hearing, and all interested persons are free to offer oral testimony and
to listen to part or all of the hearing. However, due to the current public health crisis, participation will be
primarily by remote means, with limited in-person participation at the Division by RSVP only and subject to
(A) space limitations and (B) the possibility of a decision, which would be announced on the rulemaking page
no later than 24 hours before the meeting, as to whether the public health situation permits in-person attendance
or requires an exclusively remote hearing. While not required, we request and highly recommend that anyone
interested in oral testimony use this rulemaking comment form to RSVP, because at the hearing, after those
in person speak, we will then call on those who RSVP’d to speak, followed by testimony from others by remote
means. A recording of the public hearing will be publicly posted afterwards on our rulemaking page.

Written comments may be submitted by: 1) our online rulemaking comment form; 2) mail to the below
address; 3) fax to 303-318-8400; or 4) email to michael.primo@state.co.us. Because written comments
become part of the same record as oral testimony, and are reviewed by the same officials, you may submit
written comments in lieu of oral testimony, but are free to participate by both means.

Instructions for Hearing Participation: Either of the below options will work to participate, but for orderly
administration of participation, and to avoid possible audio feedback, please do not use both simultaneously.
(You do not need to have a Google account to access any of the below means.)

(A) To Participate by Internet, Including Testifying:
visit this “Meet” webpage: meet.google.com/hcx-tpbo-mtr

(B) To Participate by Phone, Whether to Listen or to Testify:
call (US) +1 929-276-0796, and then enter this pin: 807 708 207#

(C) To Participate in Person: (633 17th Street, Denver, CO, 80202, Room 12A on the 12th floor)
RSVP via our rulemaking comment form to attend in person.

Please contact michael.primo(@state.co.us with any questions about how to access either the public hearing or
its recording, or if you need accommodations or translation services to attend or participate. This public
hearing is held in accordance with the Colorado Administrative Procedure Act, C.R.S. § 24-4-101 et seq., and
Colorado Open Meetings Law, C.R.S. § 24-6-401 (2022), to receive any testimony, written, views, or arguments
that interested parties wish to submit regarding the proposed rules.

Copies of proposed rules, including redlined copies showing changes from prior versions, and statements of
basis and purpose further detailing the proposed rules, are available at www.ColoradoL.aborLaw.gov or by
request to: Division of Labor Standards and Statistics, 633 17th Street, Denver, Colorado 80202.
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STATEMENT OF BASIS, PURPOSE, SPECIFIC STATUTORY AUTHORITY, AND FINDINGS

Prevailing Wage and Residency (PWR) Rules, 7 CCR 1103-6 (2023), as proposed September 29, 2022;
to be followed and replaced by a final Statement at the conclusion of the rulemaking process.

I BASIS: The Director (“Director”) of the Division of Labor Standards and Statistics (“Division”) has authority to
adopt rules and regulations on wage-and-hour and workplace conditions, under the authority listed in Part II, which is
incorporated into Part I as well.

II1. SPECIFIC STATUTORY AUTHORITY: These Rules are issued under the authority, and as enforcement, of
Articles 1, 4 and 17 of C.R.S. (Colorado Revised Statutes) Title 8 (2022), and Article 92 of C.R.S. Title 24, including but
not limited to statutes listed in the Prevailing Wage and Residency Rules (PWR), Rule 1.1 (incorporated into this Part II),
and are intended to be consistent with the State Administrative Procedures Act, C.R.S. § 24-4-101, et seq.

I11. FINDINGS, JUSTIFICATIONS, AND REASONS FOR ADOPTION. Pursuant to C.R.S. § 24-4-103(4)(b),
the Director finds as follows: (A) demonstrated need exists for these rules, as detailed in the findings in Part IV, which are
incorporated into this finding as well; (B) proper statutory authority exists for the rules, as detailed in the list of statutory
authority in Part 11, which is incorporated into this finding as well; (C) to the extent practicable, the rules are clearly stated
so that their meaning will be understood by any party required to comply; (D) the rules do not conflict with other
provisions of law; and (E) any duplicating or overlapping has been minimized and is explained by the Division.

Iv. SPECIFIC FINDINGS FOR ADOPTION. Pursuant to C.R.S. § 24-4-103(6), the Director finds as follows. The
“Prevailing Wage and Residency (PWR) Rules” is a revised rule set combining existing rules on the Keep Jobs in Colorado
Act (“KJICA”), C.R.S. § 8-17-101 et seq. (previously, the “Keep Jobs in Colorado Act Rules”), with new rules on the
Colorado Quality Apprenticeship Training Act of 2019 (the “Prevailing Wage Act,” or “PWA”), C.R.S. § 24-92-201 et seq.
Below are findings and explanations on the nature and basis of the rules proposed to satisfy the Division’s statutory charge.

A. Rule 1: Statement of Purpose, Authority, and Construction; and Definitions

Rules 1.1, 1.2, and 1.4 detail the relationship of these rules to other applicable rules and statutes, and the intent
that these Rules remain in effect to the maximum extent possible if any portion is held invalid. Because the Department of
Personnel and Administration (“DPA”) may have additional rules applicable to rights and responsibilities under C.R.S.
Title 24, Article 92, Part 2, C.R.S. § 24-92-202(3), and because federal or local law may address prevailing wages, Rule
1.3 provides that “[w]henever employers are subject to both Colorado and federal and/or local law, the law providing the
greater protection or setting the higher standard shall apply” — as is generally true when multiple labor laws from
different jurisdictions or sources apply — including that while the Division has jurisdiction “over all questions arising
with respect to the administration and interpretation of these Rules,” in light of the remedial purposes of the PWA, in the
event of differences between rules from this Division, DPA, or other sources, “the rule providing greater protection for the
rights of employees shall govern.”

B. Rule 2: Definitions

Rule 2 defines key terms separately and jointly for the two Acts: some are statutory (e.g., Rules 2.3 and 2.10
incorporate the PWA and KJICA definitions of “employee” and “public project™); others are specific to these rules (e.g.:
“contractor”; “site of the project”; “wage determination”; “willful violation™). The “reckless disregard” example in Rule
2.14 “willful violation” is verbatim from the FLSA definition at 29 C.F.R. 578.3(c)(3). Rule 2.9’s definition of fringe
benefit, Rule 2.11’s definition of site of the project, and Rule 2.13’s definition of “wage determination” are verbatim from
Davis-Bacon regulatory definitions of those terms, 29 CFR § 5.2 (2022), some of which already existed in the prior

KJICA rules.
C. Rule 3: KJICA’s “80% Colorado Labor” Requirement; Contractor Obligations

Rule 3 combines, consolidates, and simplifies several rules from the prior “Keep Jobs in Colorado Act Rules.”
Rule 3.1 describes KJICA’s substantive requirement, at C.R.S. § 8-17-101(1), that workers meeting the Rule 2.3 definition
of “Colorado labor” perform at least eighty percent of the work on public projects undertaken in the state of Colorado and
financed in whole or in part by funds of the state of Colorado or its counties, school districts, or municipalities, unless the
requirement is waived by the governmental body financing the public works project.

Rule 3.2 details how Rule 3.1 compliance is assessed: “measured over the entirety of the completed project, and ...
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determined using the total taxable wages and fringe benefits paid to covered workers, minus any per diem payments.”

Rule 3.3 describes the kinds of residency documentation that contractors may rely on to assess whether workers
meet the “Colorado labor” requirement.

Rule 3.4 restates statutory language (i.e., C.R.S. § 8-17-101) that the government body may waive the 80%
requirement if reasonable evidence demonstrates insufficient Colorado labor to perform the work, and compliance would
create an undue burden that would substantially prevent completion of a project. Rule 3.5 restates statutory language (i.e.,
C.R.S. § 8-17-102) that contracts for public works projects shall contain provisions for the preference of Colorado labor.

D. Rule 4: Contractor Obligations Under the PWA; Multiple Prevailing Wage Rates

Rule 4.1 contains the basic PWA requirement, that all contractors and subcontractors must pay employees all
wages owed under the PWA, C.R.S. § 24-92-202, on no less than a weekly basis, defined by the rule as “at least once
every consecutive seven calendar days, not workdays.”

Rule 4.2 explains how contractors and subcontractors can meet their wage obligations under the PWA, providing
that a contractor or subcontractor must pay all employees the full amount listed contained in a wage determination.

Rule 4.3 provides that if employees perform multiple positions with differing prevailing wage rates or
classifications, they may be compensated at the rates specified for each classification.

E. Rule 5: Complaints

Rule 5 describes how complaints under the KJICA or the PWA can be heard; Rule 5.1 applies to KJICA
complaints, and Rule 5.2 applies to PWA complaints.

Rule 5.1, which combined previously numbered rules 8 through 11 under the prior Keep Jobs in Colorado Act
Rules, provides information about the complaint process for KIICA complaints.

Rule 5.2.1 details how PWA complaints can be brought either directly to the Division or to a contracting agency;
the latter must bring the complaint to the Division if it is not remedied in 15 days, or if it appears to be a willful violation.

Rule 5.2.2 explains the process for a complaining employee or former employee to file a private lawsuit under the
PWA: specifically, if a complaint is not resolved by either the contracting agency, or the Division, the complaining
employee or former employee may file suit within 120 days from the later of: (1) the employee’s complaint to the
contracting agency, if it is not resolved under Rule 5.2.1(C) or reported to the Division under Rule 5.2.1(D) of these Rules
in that time; or (2) the Division’s determination, made pursuant to Rule 5 of the Wage Protection Rules, 7 CCR 1103-7.

F. Rule 6: Determinations and Fines

Rule 6.1 details the fine schedule for knowing violations of KJICA; it also provides that if the Division has
imposed three or more KJICA fines on a contractor within the past five years and finds the violations to be egregious, it
may initiate a process to debar the contractor pursuant to C.R.S. § 24-109-105.

Rule 6.2 details the fine schedule for PWA violations, and provides if the Division reaches a determination
pursuant to Rule 5 of the Wage Protection Rules, 7 CCR 1103-7, that a willful violation of the PWA occurred, and also
provides that the Division shall order restitution of applicable back pay for the impacted employees.

G. Rule 7: Retaliation Prohibited
Rule 7.1 recites and restates existing retaliation prohibitions in statutes and rules applicable to prevailing wages.
H. Rule 8: Appeals

Rule 8 states that a complainant or respondent filing a KJICA or a PWA complaint may appeal the Division’s
determination pursuant to the appeals process in Rule 6 of the Wage Protection Rules, 7 CCR 1103-7.

V. EFFECTIVE DATE. If adopted, these rules take effect January 1, 2023, or as soon after as rulemaking completes.

W September 29, 2022

Scott Moss Date
Director

Division of Labor Standards and Statistics

Colorado Department of Labor and Employment
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