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Proposed Repeal of 5 CCR 1004-1, Environmental Management System Permit
Program Regulation, for the rulemaking hearing to occur in February 2018

The Colorado Department of Public Health and Environment (“CDPHE”) is proposing to repeal
5 CCR 1004-1, Environmental Management System (EMS) Permit Program Regulation.
Rationale for the repeal of 5 CCR 1004-1 is included in the following background information
related to the associated statute and regulation, results of the EMS permit pilot program,
evaluation of the EMS program by the Colorado Department of Regulatory Affairs (DORA) and
CDPHE, and the proposed alternative approach to the continued implementation of 5 CCR
1004-1.



STATEMENT OF BASIS AND PURPOSE
AND SPECIFIC STATUTORY AUTHORITY
for Repeal of
5 CCR 1004-1, Environmental Management System Permit Program Regulation

Basis and Purpose.

These rules were promulgated pursuant to the 25-6.6-101-106, Colorado Revised Statute
(C.R.S.). Under the 25-6.6-104(2), C.R.S. the Executive Director of the department has the
sole authority to promulgate and amend rules, to the extent that such rules and amendment
to the rules are consistent with federal law, in order to specify the procedures and other
necessary requirements for issuing, implementing, revoking, and enforcing an environmental
management system (EMS) permit and to establish alternative methods or procedures for
meeting environmental standards. Through review of these regulations it has been
determined that the regulations are ineffective due to directives provide by EPA that are in
direct conflict with a primary objective of the program; the development and implementation
of a consolidated Colorado EMS permit. As EPA was unwilling to provide CDPHE with the
authority to approve regulatory flexibility beyond the department’s current authority or
state-only regulatory requirements, CDPHE’s development of a single permit to replace the
traditional individual environmental permits (air, water waste), was not feasible.
Furthermore, many of the remaining goals of the programs that were to encourage
alternative methods or procedures for meeting environmental standards are duplicative of the
efforts of CDPHE’s Environmental Leadership Program (ELP). For these reasons, it is
recommended that the regulation be repealed.

History.

Beginning in 2003, CDPHE engaged in an internal review of its environmental programs with
a goal to identify and implement innovative approaches to existing regulatory programs to
improve program implementation and environment outcomes. The result was a series of
innovative initiatives including the creation of Colorado’s EMS permit program. During the
2004 Colorado legislative session, the EMS permit concept was embraced by the Colorado
legislature through passage of House Bill 04-1147, entitled Environmental Management System
Permit Pilot Project [Article 6.6 of Title 25, Colorado Revised Statutes (C.R.S.)]. The
resulting regulation, EMS Permit Program Regulation, became effective on November 30,
2004, and was designed to provide operational flexibility and to encourage companies from
various sectors to voluntarily participate and access opportunities designed to reduce
pollution in the state.

More specifically, a primary goal of the EMS pilot program was to consolidate all of a facility’s
individual and traditional environmental permits into a single permit (Colorado’s EMS Permit)
that allows for the consideration of cross-media environmental impacts. Currently,
environmental protection in Colorado is accomplished through a “single medium” (i.e., air,
water, waste) permitting process; that is, facilities must obtain one permit for each medium
source. One of the goals of the EMS Program was to change this paradigm, to address cross-
media environmental impacts and ultimately mitigate environmental pollutants on a holistic
level; thereby, offering participating facilities the opportunity to obtain a single “whole-
facility” permit through the EMS Program.

Colorado’s EMS permit pilot program was completed under a cooperative agreement between
CDPHE and the U.S. Environmental Protection Agency (EPA) during the period of July 1, 2004


http://www.leg.state.co.us/CLICS2004A/csl.nsf/fsbillcont3/2FB912D2ED2344DA87256DE400609BA8?Open&amp;file=1147_enr.pdf
http://www.leg.state.co.us/CLICS2004A/csl.nsf/fsbillcont3/2FB912D2ED2344DA87256DE400609BA8?Open&amp;file=1147_enr.pdf

to February 28, 2007. During this period in time CDPHE invited five facilities to participate in
the EMS Permit Pilot Program. One facility withdrew due to concerns regarding reporting and
community participation requirements, which were deemed overly burdensome. The four
remaining facilities included two agricultural facilities [one concentrated animal feeding
operation (CAFO) facility, one housed commercial swine feeding operation (HCSFO) and
two industrial facilities]. . During this same time, the Colorado Department of Regulatory
Affairs (DORA) completed their 2006 Sunset Review. DORA evaluation resulted in two
recommendations; 1) continue the EMS permit program until July 1, 2018 and, 2) implement a
three-tier system to expand membership in the EMS permit program.

DORA’s determination and recommendation to extend the EMS Program until 2018, was
primarily based on the positive results of the EMS pilot program and the need for additional
time for the program to mature and yield more reliable data regarding a facility’s overall
environmental performance/pollution reduction efforts. However, although each of the four
participating facilities implemented a variety of successful continual improvement projects
[e.g., erosion control, recycling programs, weed dust control, Spill Prevention Containment
and Countermeasures (SPCC) plans, decreases in energy usage, etc.], follow up reports
completed by EnviroGroup Limited in 2006, indicate that the data does not necessarily reflect
improved environmental performance with respect to cross-media impacts or a quantifiable
reduction in pollution.

Additionally, it should be noted that the recommendation to implement a three-tier system
with respect to stakeholder membership in the EMS permit program was derived from the
existing operation of CDPHE’s Environmental Leadership Program (ELP). The ELP was
initiated at CDPHE in 1999, integrates the three-tiered system (gold, silver and bronze levels)
with respect to membership, and in many ways serves the needs of the qualifying ELP
community in the capacity the EMS permit program was intended.

In addition to DORA’s October 2006 evaluation of the EMS pilot program, CDPHE completed a
Draft Final Project Report in July 2007. In the Recommendations section of this report, CDPHE
supports DORA’s recommendations to extend the program until July 1, 2018, and that the
program should implement a three-tiered system to expand membership. However, in the
Lessons Learned section of the project report, CDPHE indicates that“...there are several issues
to address before the program can be effectively implemented as a permanent program...”
For the EMS permit program to be successful, CDPHE would need to be able to eliminate or
put in abeyance the traditional and existing facility permits. For the duration of the pilot
period through present time, CDPHE has been unable to eliminate or replace these traditional
permits with an EMS permit. EPA will not provide the department with the authority to
approve regulatory flexibility beyond the department’s current authority or state-only
regulatory requirements. This limited the CDPHE’s ability to truly test the environmental and
public health benefits of the operational or regulatory flexibility originally anticipated and
desired under the EMS permit pilot program. The fact that conventional permits had to remain
in effect was significantly detrimental to the program participants, stakeholders, and to the
success of the pilot project as a whole. As a result of U.S. EPA’s decision, the project partners
and CDPHE found it too cumbersome to manage and track all permits, thereby resulting in, for
all practicable purposes, the dissolution of the program as it was originally conceived.

Over the past decade, the EMS permit pilot program has continued to experience very limited
participation from ELP members and no change in the EPA’s position regarding the proposed
structure of the EMS permit. During this 10-year period CDPHE has not developed a working



version of an EMS permit and subsequently no ELP member has ever been granted an EMS
permit. Since 2008, only two facilities/ELP members have requested an EMS permit; Denver
International Airport and the United States Air Force Academy. Neither entity requested
consideration of cross-media environmental impacts or related mitigation solutions inherent
within the structure of the proposed EMS permit. Rather, both facilities were able to work
with CDPHE’s ELP leadership and the respective CDPHE environmental divisions and develop
regulatory solutions compliant with the requirements of their existing traditional permits, with
no need for cross-media consideration or an EMS permit.

In 2017, DORA performed a sunset review. The recommendation following the review was:

Sunset the Environmental Management System Permit Program. The Program, while
a well-intentioned attempt at regulatory innovation, is unworkable for a variety of
reasons. Since it has been more or less defunct since 2007, it has done nothing to
protect the health, safety and welfare of the public. Therefore, the General Assembly
should sunset the Program.

Because rulemaking is authorized rather than required under 25-6.6-104(2), C.R.S. it is
appropriate to repeal the rules for the reasons stated herein. Repeal is consistent with the
outcome of the DORA sunset review and the aims of the EO2 rule review.

Basis for Repeal.

Therefore, in accordance with EO2 and state statute, this rulemaking proposes to repeal the
Environmental Management System Permit Program Regulation. Many of the objectives
included in 5 CCR 1004-1 have not been implemented by CDPHE in over a decade, and based
on EPAs position on a combined Colorado EMS permit, likely never will. However, the success
of the associated ELP program over the past 20 years has allowed much of the intent of the
EMS permit program to be realized. The ELP has continued to provide eligible participants in
their program with the guidance and solutions necessary to satisfy facility-specific regulatory
concerns and inspire their membership, through public recognition, to employ innovative and
technically sound pollution prevention methodologies. The repeal of 5 CCR 1004-1 creates
efficiencies for staff and stakeholders, eliminates an unessential regulation, and in no
apparent way diminishes the overall effort to reduce pollution in Colorado.

Specific Statutory Authority.

These rules were promulgated pursuant to Section 25-6.6-104(2), C.R.S., as amended.

SUPPLEMENTAL QUESTIONS

Is this rulemaking due to a change in state statute?

Yes, the bill number is ; rules are ___ authorized ___ required.
X No
Is this rulemaking due to a federal statutory or regulatory change?
Yes
X No

Does this rule incorporate materials by reference?

Yes




X No

Does this rule create or modify fines or fees?

Yes
X No



REGULATORY ANALYSIS
for Repeal of
5 CCR 1004-1, Environmental Management System Permit Program Regulation

A description of the classes of persons who will be affected by the proposed rule,
including classes that will bear the costs of the proposed rule and classes that will
benefit from the proposed rule.

Gold level members of CDPHE’s Environmental Leadership Program (ELP) will be
affected in that these ELP participants will no longer have the option of requesting an
EMS permit from the department. However, in the 10-year period since the
termination of the pilot program, only two facilities have requested an EMS permit and
none have been issued by the department. Furthermore, an EMS permit form was
never developed by the department. This regulation was adopted in 2004 and has
become ineffective and unessential with respect to consideration of cross-media
environmental impacts or significantly reducing pollution in the state.

To the extent practicable, a description of the probable quantitative and
qualitative impact of the proposed rule, economic or otherwise, upon affected
classes of persons.

There is no quantitative, qualitative or economic impact due to the repeal of 5 CCR
1004-1.

The probable costs to the agency and to any other agency of the implementation
and enforcement of the proposed rule and any anticipated effect on state
revenues.

Repeal of 5 CCR 1004-1 would be accomplished with minimal, if any, cost to the
department or any other agency.

A comparison of the probable costs and benefits of the proposed rule to the
probable costs and benefits of inaction.

The benefit of the repeal is to eliminate an ineffective and unessential regulation.
There is no benefit of inaction.

A determination of whether there are less costly methods or less intrusive methods
for achieving the purpose of the proposed rule.

The primary purpose of the EMS permit regulation cannot be accomplished due to
conflict with the EPA directive preventing the basic intent of the EMS permit.

Alternative Rules or Alternatives to Rulemaking Considered and Why Rejected.

There are no other alternative methods for achieving the purpose of the proposed rule
repeal.

To the extent practicable, a quantification of the data used in the analysis; the
analysis must take into account both short-term and long-term consequences.

Not applicable.



STAKEHOLDER COMMENTS
for Repeal of

5 CCR 1004-1, Environmental Management System Permit Program Regulation

1:

The following individuals and/or entities were included in the proposal to repeal 5 CCR 1004-

) CDPHE staff

@)

@)

Deborah Nelson, Office of Legal and Regulatory Compliance, Board of Health
Administrator

Jeff Lawrence, Division of Environmental Health and Sustainability, Director
Sean Scott, Division of Environmental Health and Sustainability, Deputy
Director

Cary Ruble, Division of Environmental Health and Sustainability, Regulation
Development and Enforcement Coordinator

Michael Silverstein, Solid and Hazardous Waste Commission, Commission
Administrator and Air Quality Control Commission, Administrator and Technical
Secretary

Trisha Oeth, Water Quality Control Commission, Commission Administrator
Lynette Myers, Division of Environmental Health and Sustainability,
Environmental Leadership Program (ELP) Coordinator

Rachel Wilson-Roussel, Division of Environmental Health and Sustainability,
Sustainability Unit Manager

Water Quality Control Division, Permits Section Manager

The following individuals and/or entities were notified that this rule-making was proposed for
consideration by the Executive Director: DEHS staff informed and discussed the proposed
repeal of the subject regulation with the individuals and organizations listed below. No
objections were voiced.

EPA

e}

e}

Air, Water, Waste Divisions within CDPHE.

ELP members
CDPHE staff

Deborah Nelson, Office of Legal and Regulatory Compliance, Board of Health
Administrator

Jeff Lawrence, Division of Environmental Health and Sustainability, Director
Sean Scott, Division of Environmental Health and Sustainability, Deputy
Director

Cary Ruble, Division of Environmental Health and Sustainability, Regulation
Development and Enforcement Coordinator

Michael Silverstein, Solid and Hazardous Waste Commission, Commission
Administrator and Air Quality Control Commission, Administrator and Technical
Secretary

Trish Oeth, Water Quality Control Commission, Commission Administrator
Lynette Myers, Division of Environmental Health and Sustainability,
Environmental Leadership Program (ELP) Coordinator

Rachel Wilson-Roussel, Division of Environmental Health and Sustainability,
Sustainability Unit Manager

. This proposal was also posted on the Department’s website.



Summarize Major Factual and Policy Issues Encountered and the Stakeholder Feedback
Received. If there is a lack of consensus regarding the proposed rule, please also identify the
Department’s efforts to address stakeholder feedback or why the Department was unable to
accommodate the request.

No major factual or policy issues have been encountered.
Please identify health equity and environmental justice impacts. Does this proposal impact
Coloradoans equally or equitably? Does this proposal provide an opportunity to advance HEEJ?

Are there other factors that influenced these rules?

The repeal of 5 CCR 1004-1 has no health equity and environmental justice impacts.

















































































